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PETITIO OF HUFU~ L. H. ('LA H 1rn AI KT O THE 'E A'rfü TO f VE "rI
GATE THE tA'rT~lt OF HL· REiv1ovA L FJlOM 'rIJ E m~FH'E OF~ 

E.[ AMINER I CHlE~' OIP Trrn p TE 'L' OWJi'IC~j i Al, 'O PIW
TE~TlNG, G,Al ·~'11 TIIE VOWJfü OF 'J1lrl~ Plrn~·1-

Dbt 1 TO MAK~ i'l CJI H ~~MO\' \L. 

[Present d to the ~o~,t? hf Mr. G nr, of Jowa, an,l reforr d to t,he Committee on 
the Judicrniy, ◄ hrun,ry 19, LWn with petitioner' bd f.] 

To the Fijty-fourth Oongi·ess of the United States: 
Your p tit iouer, ~ ufus h B. Olarke, represe11t~ ancl Htat s tha.t lle i 

a citizen of th<' Umte d State ~, a111d wa · appoîntecl an .·aminer in cbief 
in he Patent Offi ~e uy _the Pre siden t., by and with the au vice and con
ent of the Senat ,Ap nl 21, 1869, and continued faithfu11yto <lü,charge 

tb(• dutie' of tlie office until tlle 31st of March, 1< 05. 
That 011 the 2 t.h day of FelJruar y, 189f>, aud dnring- the es ion of 

Congress , a,n order was igued by Grover OJeveland for l1is removal 
from aid office, without any cause a's iguecl or exi ting, which order 
ha been enforc d. 

But yonr petitioner avers tl.iat the said otl:ice of xaminer in chief i 
purely judicia], and has ueeu so reeogniz( ~(l i11 tl.Je Pate11t Office and 
Interior Departme11t and by tue Sn1Jreme Uourt of tlie Unite<l. State , 
and so decided by t he district court of the District of olumbia, and 
h a evPr be n con~idered all(l held to be iud (\peudent a11d free from 
E xeeutirn contro1. 

.A.ud your petitiouer claims and holds tliat there exi 't no coustitu
tional vower in the President to summ arily r move an examiner in chief 
from office, but tlie t nure of tll e oflke is, as 1t ought and was designed 
to be, during gooà l>ehavior; that, at all ev Ilt ' , tbe removal eau not 
Iegally be effected except by the job1t action of tbe Pre ident and 
Senate. . 

That although the practice Juts prevail d, u.11d b n acquie , eed in to 
a great extent, of removal by tbe Prcsüleut of e, ecntive ofücers for 
whose acts hei resvousible, yet ~he r~a~om, relil:d upou for such remov
al. do not ap1)ly to examine.r, rn clnet, :md never befo~e b~s u h a 
reruoval been attempted during tho existence of the office smce 1861, 
bnt it ba been free from place lrnnters and s~oil::;!neu .. 

That the examillers in chjef liave no exec11t1ve funct10ns and perform 
no act for which the President is responsible, but tbat their <luties 
are P.urely judicia! is manifest by the term of ~h~ act creating them, 
and 1s e:stabli , hed by the evidence of ex-Commvs1011ers and experts 
appended hereto. 

_Yo~r petitioner therefore pr::i,ys that this ma~ter relating. to t?e c~n
titut10nal power of the President to remove h1m as exammer m cb1ef 

without th eoncurrence of the Senate rnay be inquired into and acted 
upon by your honorable body. 
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. oJ statements 
And to tlJis cu<l be a,sks that th e ac;'ompanying br1ef_aioJ1, 

of e.xperts aud ,~titer p~per~ be ina~e ,t _part or thiS pet:~t in rc.•gard to 
The question 111 relatwn to th0 .0 ce 18 smal] bnt tb tioned by the 

the arbitrary exerci sll of exec~ti;e power, as 'not 58,~r Iibera,te at ten
Constitution, is momcutons_, ~rn <-ema11_d s seriou s aud e ·1 

t . and as au A.mel'ican c1t1zen I ask 1t, and will ever vr, ·Y· 
ion, r . B. CLARKE. 

RuFt iS _..... 

BRIEF. 

Po the Senate of the United States: 
Supplemental to the brief her etoföre prefo;euted with tbe protes~ of 

Rnfus L. B. Clarke n.gaintt liis re,1._noval by the President as ~x.ammer 
in cl.lief iu the Pa.tent Office, apporntc<l by tlte Presitleut m~d Senate . 

Iu such_ l.Jrief l ham sh_ow11 _tliat no e.xpress 1Jower is eonfe:red by the 
Constitut1011 on the Presulent to remove any officer so a,ppomted. 

I have showu that Alexander Hamilton, before the adoption of the 
Constitution, iu a, pnbfübed article, declareu that as a cbeck upon the 
possible assumptiou of sneh power by tbe President "the consent of 
the Senate would be 11ecessary to displace as well as to appoi11t." 

l have shown that tl.lis view was held by Calhoun and Webster, and 
Clay, and Benton, and Gerry, and Smith of South Oarolina, and Jack
son, and Roger Sherman, and rnany others of their contemporaries; 
and Kent, and Story, as commentators on the Constitution; and of more 
recent statesmen, Senators Edmunds, and Trumbull, and Harlan, and 
Sherman, and Ferris, and Williams, and Sumner, and Boutwell, and 
Howard, and Patters011, and others; in fact, a majority of the Senate 
of the United States held the same opinion. 

I have sbown that all the discussions, all the opinions, all tlJe legis
lative actions touching this power of removal by the President related 
exclnsively to '' executive officers for whose acts the President was 
suppo ·ed to be responsible ." 

I have shown that the practice of removal by the President in every 
instance was wholly based upon the grouud that as '' Ohief Executive 
be is required by the Oonstitution to see that the laws are faithfully 
execnted," and therefore should be held impliedly to have the power to 
control and remove all "executive otlicers for whose conduct and acts 
he is respoosible." 

No argument ever urgecl in any cliscussion, no reason ever given in 
any opinion, 110 ground ever takeu in support of any act, can be cited 
1io u tain the holding of implied power in the President to remove any 
officer appointed by him and the Senate other tllan such executive 
officer for who e acts he is re ponsible. 

And, of cour e, there is no authority, bowever weak and question
able, for bis removal of officers not executive ancl for whose act he is 
not re pon ible. 
. And on thi point I wi h to enlarge and make my premi es, if pos

&ble. more c~ear, and couclu ·ion more irresi tibl~. 
Thi . doctnne of "implied power" in the !'resident to remove nch 
ec~t1ve_ offlcer gre by degrees out of what ~va fir ~ s_aid by Mr. 

---.ic"'n .m the debate to which r have referred m my br1 f. ud y t 
....... ""-UC!~.n mad bi ftr t arguments in fä,vor o~ ~mnt.ing th po 

id nt by Iaw and in opposition to str1kmg out from 
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. tiuir the heall of 
yi iou a.ppoi~ tte Pr~ siclen.t "an executi ve depar tme11t t he words "to 
be remove~ Y 1.Jeld d1sthtct · 

l\Ir. Ma~ison r refnse tlte ly ~h~t it was ' ' discretiona ry in the legisla
ture to gi_ve ~soJutely nece Privileg e to ,th e P residen t," and said he 
'-'tllouglit it a, . 1 from ofi:i ssary that th e P resident should hav e the 
power of remo~.'~1e f'or tbeie;'' anu., "It will make hirn in a peculiar 
manuer responooonst ituti conduct. " 

A~ai n, ' ' T~e of respons~u-~em~nds that there shouhl be the highe st 
poss1~le degree ds of the Ex bihty In a Il th e executi ve otficers. * * * 
Now, 1f tlle ~ea t a,lone w · ~ut1ve Dep artment R are subj ect to removal 
by the Pres1dculf he d~es e ave in him security for the good behavior 
of the officer. xecut· not conform to the judgm e11t of the Presi 
dent in doing: th~ e 

00
/"e duties in bis office be can be displa.ced, and 

tbis makl's lum ieRP ~-b1•ble to the great executive power and makes 
tlle Presi~eut resP?à't. e _to the public för the conduct of the per son he 
bas appornted to alp ~dm in tl.ie administration of bis Depart ment " 

- 1. res1 e t · Again, "If tue n should possess aloue the power of removal 
fr?m o~ce th?se who ,ar~ employed in the execution of the law , t hey 
w1ll be m tbe1r ~r?per Situation, * * * and I coneeive that the 
President is ,'ufl_ime~tly. accountable to the community, ë.llld if this 
power is vested lil him, 1t will be ve:-ted when its nature re quires it 
sbould be vested . 
. • If anyth~ng in it_' natn~e is execu tirn, it must be tltat power which 
1s ernployed 111 supermteudmg and seeing that the laws are fäitbfully 
execnted, but by officers app0inted for that purpose; therefore, tbose 
who are over suc~ officers naturally possess the executive power. '' 

~ow. thoug-h th1s argument was made with the distinct und erstand 
ing thát the power of the President to remove was not found in the 
Cou titution , either express or irnplied, but that lte of right and neces
sity ough t to have sueh power in re.gard to the executi\·e officers for 
whose acts he is re ponsible to the comlllm1ity, and, therefore, it shonld 
be granted to him a a '' privilege" by legislative enactruent; yet , sub
sequently , in following out tbis argument ·as to the propriety and ueces-
ity of this power being loclged with the Uhief Executive, it seems to 

have been brought to a conclusion tbat this power over an executtve 
o:fficer mu t re t by implication where of right and necessity it ought 
to re ' t-in th e Presid ent. 

I have gone thu fulJy into the ori 6inn,1 argument made by Mr. Madi-
on, from whicb all subsequent arguments for this Presidential power 

and act i~u drew in.·piration, in order to empba,size the positi?n th~t 
the ex erc1, e of uch power has been wholly urged and sustamed m 
r ela tion to ' exccutive officen, for wbose acts be is upposed to be 
re pon 'ible" and to none otlJer are the reasons applical>le. 

I hav e hown tha t though this doctrine of implied power in the Presi
dent to remove . uch officer bas been questioned from ·the beginning, 
and bas never had any Ieo·islative or judicia} sanction, yet from the 
~ime of Prc'iden t ,Ja ck' ,011 ft lias been ex te1vively practice<l, but 1~ever 
m regarcl to other tlian ''executive oflicers for whose act the President 
wa re. pon, ible.' 

Tlm ·, P re ident ,Jackson himse]f, as _quoted by Senator B?utwe11 on 
_h ,Johu on tria] ''o n]y C'laimetl the r1ght to remove execut1ve officers 

for vJw. act. }ie' wa. re pon, ible." 
fot i.· tl1 cli. tin;·tio~ between executive and judicial officers~ 

r t~ t r, uncI •r th ~ word ,, execu~ive," ay s, ·' liavin~ the qnality of 
e_x · ·n 1!w o · 1,erfonniug-as ~xecut1ve powe~ or_ author1~y; 3:n. xe?u-
1v oflJ •fl • JJenc , iu goverm11ent, x cnt1Ve 1 · u · d m d1stm t1on 
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from legislu.tive and judicia!. :n1e bod y th at deJiberat~s and ~nacts 
fa,w Jeo·islat iou ; the body t hat Jndg es and appJies the Ja,, ~o pa r:~cula,r 
•'ase' ~ j udicia l ; t he body or perRon w.ho carrie s t be Jaws mto e eet or 

superintends tbe enförcement of them is executi ve.'' • . . 
The examiners in chief c?m.e clear ly Within this_ de,~m t10n of a 

"j ndi cial " o:fficer, and 1~ot w1tbm t l.lat of au '· execut 1ve, _an d thu s I 
t hink it is a fäct, estab llsh_ed be.rond controver sy, tha ~ tb1s su~po sed 
implied power of the Presu lent to remove offi.cers ,i,ppornte~ by h1m, by 
and witll the a<l vice aud couse1:1t of ~he Senn.te is Hwited, m theor y as 
it is in pr act ifü•, to suc h exeeut1 ve offi?ers as above sta1:ed, an d ~ defy 
aoyone to show a single case where 1t has been exercise d onts1de of 
such offices. 

We hav e it, föen, t l:at tli ere is uo exp res s constitu ti011al powe r iu the 
President . to make removals; tl.ia t t lrnre is no an thority, by opinion, 
enactment , pr ecedent , nor practi ce, th at he bas the power, by impl ica
tion, to remove any ofücer .·o app oint eü who is uot an " exec utive officer 
for whose coutln ct and acts he is respo usiblfl.'' 

But a,n exarniuer in chief or jn dge in the Pate nt Office is not , in a uy 
sen se, an "e ~ecnti ve officei-for whose ~onduct an d acts he js in any 
sense respou s1ble ;" tller efore , th e Pr esident bas no power, expr essed or 
implied, to make such remov al. 
. 'l~h~t an examiner i~ chief is not au execnti ve officer, bu t pure ly a 
Jndlmal officer, concl us1 vely appea rs fr om the law creati 11 O' th e office and 
pre sc:ibing_ its s~Ie du ties .. As the law now stand s it pr;v id es th at th e 
examm ers m cluef, tli ree m number, forming th e board of ap peals, 
"shall be pe: sons of comp etent leg~l 1rnowlege an d scien ti.tic ability, 
wh?se du ty 1t ha~l be, on the wr1~te_n petition of th e app ellant , to 
revi s~ and dete rmrn~ u~on the valHhty of the ad vers e dec isi011 of 
~x3:mmers up ou appl 1cat1011 for patent, . and for rei ssue of p ate nts , and 
m rnterfereuce ca ses ; and w~en reqmred _by the Oommissioner, they 
s~all he~r and report upo~ claim s for extens10ns and perform such other 
like duties as be may ass1gn thflm." 

By the ~ules of pr a~t~ce the appellant is reqnired to file with the 
board 3: br1~f o~ aufö or1t1es ~nd :._irgum~nt on whid1 he re1ies, and a day 
o~_hea rmg 1s fixed aud not_w_e g1ven hun, "and tlle examiners in chief 
w1ll affirmor reversethe dec1s1onof the primaryexamiuer brought before 
them." 

In. contested or interference cases, briefs and arguments are also 
reqmr~d to be file~ beför~ the_ day of hearing; and, as before stated in 
my bn~f, the examrners m ch1ef compose the board of appeals and sit 
38 a tnbnnal and h~ve no duties to perform as individuals but only as 
~embers of ~u~h tr~bunal haviug a calendar and giving ~itten deci
sion and opm10ns m each ca se heard which are duly recorded on the 
.record hooks of tbe board. ' 

They make ·no searches or examin~tions, but merely pass judicially :::~Jases brought before them on appeal without going out.aide of the 

?ey C?n titute, in fact, a board of a,ppeals in the Patent Office. 
at ~1~ 1.the~e in their dutiea prescribed, or functiOll!S performed, 

l' r;uwu..es m any degree of the nature of an execntive officer! 
in d uet or act is there required of them for which the President 

n egree responsible f 
0 t by declarations in Oongress, aJnd by judicia! 

r "indt;~ndent judicial o~r " för wbose oon. :!8 Oomm1 1oner is not re pon bie, and bas no eo 
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;v}lat is to be Said of 
this case, '. a,tion of the 0fllc the univer sa! concession on all hands, 
since the c~\a,-ve ever been. e, t~at the examiners in chief are judg es, 
and as suc 1 e! · cons1dered as free from Executi ve con trol 
and interfere~~~nt ha s ever . 

'Y~at _Prest nts or strik before. set up the right to con trol tbeir 
jud1crnl .iudgroe re~der iud e off tb ~1r heads if they did not submit to 
such control, or. h0S or' tl grnent s m submission to or sympath y with 
bis ideas and wis ' lose of the Secretary of the In terior or the 

· · ner f ' " Comm1ss10 ·. o- tbe fact 
Once concef ~i::-said it " that examiue r s in .chief are not such execu 

tive officers a 010 w~r lll.u:st follow as the uight th e day" that the 
President bas no l!~Jy b~ e.x:press or implied, to remove tllem from office. 

But it may pos~J ·ed · urged th at , being in an Executive Department, 
they ma.y be consi ei_ 1s executive o:fficers for the purposes of removal. 
This can not be se~~~s Y urged as consti tu ting th e officer per se an 
execnt.ive officer, WI d ~n th e P~ernises and reason ing of tbose who have 
heret ofore at tempte O sustarn the power an d practi ce of removal by 
the P resident. Isa lamb _born in a pig sty a pig ? 

The fact that the exammers in chief were create d anu constituted a 
"t ribu nal,'. as_ ~xpress~d by Senator Tru rnbull , cited in my brief, to 
discharge ,1ud1c1~l duties, and noue other, "iu t he Pat ent u ffice," does 
not make tbe m m any sense executive officers for whose conduct an d · 
jud gments th e Pre·ident or anyone eh;e is respon sible , and th ey can not 
be brougb t under ~he rea_soniug of the rule upon which th e Pres ident 
bas hith erto acted m makmg removals. 

When th e rea on of a rule fails, the rule fails. 
Bu t it is most weakl y said that the long practice of removals by the 

Pr esident of executiv e officers has ingraiued it in our syst em of gov
ern ment and made it a sort of common law. 

Now, I will venture the assertion tl.iat if this was an origi na l case of 
the r emoval of even an executive officer, not one out of ten of om· well
eq uipped lawyers in t he Congres s would sustain tbe doet 'Îne of inherent 
or implied power in the PreRident under the Constitntion to remove 
such officer · appoint ed by him conjointly with the Senate. And it 
should make u trem ble witb an xiet y wben we fü1d föe tru sted ser v
ant _ of the people hig h in position ur ~ing_ the fact tbat_long conti_nued 
aetion in contravent fon of our Con st1tut10n eau const 1tute a "higher 
Iaw tlian the Con ti tution it elf 

And when tbi. acti on and pra ctic e especially is on the part ~f ~}te 
Exec 1;1tive- exJff ed by :\ir. Story as a "vast rea_cb of antb orit!, a 
prac trne which Calboun dcnoun ces as a " corruptmg an~l l~mtbsome 
disea e"- under wliicb pat rona ge and corrup t ion has steadlly mcrea ed 
nntil_ the Ametican P resid e11t '!ielcl s a gre~ter power than any po~en,; 
ta~e m Europe, are eJiat orH willmg to see tln s "vnRt reach ?f autbority 
stil_l fu:tl1er exteJJcled a: an encroachment of tbe Execut1ve upon the 
Ie,r1 latrrn branch . ' 

Ent I do not wi h t o tbra u over old st raw. . 
I do not find ·t . to con tend ngain st tbe exerctse of power 

by the Pre ide : . nece. a~y g executiv e oftieer s for wbo ~e conduct and 
act. he i. re: ~~nn~ rem_ov~~der t o su. t fli11 my c~se. ~or do I :find it 
nee •,. ary to m~in. 1?10 1ll t tbe board of appeal R 18 _a tribunal or co~1rt 

110. c m mb r ;am th ~onstitu ti ona l ten ure dnrrn g goo~ bebav1~r. 
But hougb I b 1i 

1
°1~ a, l>oth content ions shou ld be snstam ed, I w1ll 

pa·. tb ·m by f . CV' that f the · argument an d sta nd on th e ground 
t l1 t tL ûili ·P ~Jl. th _ake fn cuief is pure ly judicial and not ern 
ti e au <l l; ,t at;°10 rtb Pr sident was wholly withou t consti tu -

' 1 , Jw · ,for, 
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tionnl or legal authority, ~xprefss or i~plie~, for bis act1}J·ou t~f;~i~:ng 
reruove me from the office o exammer in chief of t e . _ce, :d tbat bis action is not su_P1?orted or sanctioued bf an y leg1slat1ve 

·udicial decision, legal OP1D;10n, prec~dent, or pract~ée, . . 
acÎ.~d I ask a patient and serwus cons1deration of th1s const1tutiona1 

questio11. L B CLARKE 
RUFUS · ' · 

To the Senate of the United States : 
We see by publications that Rufus L. B. Clarke has submitted to 

your honorable body a protest against bis removal by the President 
from the office of examiner in chief, witb a brief in which he takes the 
ground that such offiee is purely judicia! and not in any sen.se ~xecu
tive, and that, tberefore, neither by express or implied authority m the 
0onstitution nor by legal enactment or decision nor by precedent or 
practice was such removal authorized. ' 

The uudersigned, ba.ving had long experience in patent Jaw a11d prac
tice and being iutimately acqnainted with tlJe Pateut Office and its 
working, ~re of tbe opinion tbat the o~ce of examiner in chief is, with
out q_nest1on, a purely judicia! office, baviug no execntive tluties or 
fuuct10ns what1)ver, and that Judge Clarke's contention is just and 
tenable. ' 

Wl\I. 0. ~'[clNTRE. 
MAtWELLUS SAILER. 

D°:ing a practice b_efore _the ~a~ent Office of thirty year~ I have 
nevei know_n t~~ exa11nner:::; m duef as sµch to exerci~e any function 
otber than Jud wial. 

R. G. D \ H,ENPORTH, 
For many years an .lJ}xctrn iner in the Ótfice 

. . an~ ~1tbsequentl;~1 Examiner ·in (Jh-ief, 
Assistcmt Conimissioner, and Cornm'issioner of Pa,tents. 

During my practicc of twent fi b '-' 
functions of th . . Y·. ve years eiore the Patent Office the 

e examrner m chief hav:e been purel · d' · · 
the exercise of any executive clut· Y Ju 1ciaJ, w1tllout ies. 

F. 0. SoMES. 

For over thirty years haYing 11 d . . ~ . . 
Office and other t1-1·b 1 b . a exteus1vt . p~act1ce hPfore the Patent u11 a s efor ... w ho , t , f come, our firm conviction 'UI .' . 1!1 que~ wus O patent Iaw have 
the Uuited States Patent()~ ,0 P11

~10.n 1~ !jhat tlle examiners in chief of 
was settled in the matter of 1~-~I~Ju<l1~·rnl ot~cers; au<1 this question 
June, 1861 in whicb . 1erce v. S11owden, by Jn<lg·e D nlop in 

' we wei O employed as counseJ. u 

MASoN, FBNWIOJC & LAWRENCE, 
P r am of opinion tbat tbe . . . 

atent_Office are jud1cial . exam111~rs in clnef of the Uuite<l States 
that tr1buual oificers b_y 111tr11t of the stat,it,~~ t'tut,·og 

• ulS COJI~ 1 

A ,T. II. WIIITA " 
FEBitUARY 1, lSnG. ttorney an,l Corn1n'ÎH.'IÎOner i,.. ]> Kli.R, ... .., ,t atent Gauses. 

I concu r in t 

FEJ3RUA RY ! 

We fullY coI 

F EBR U A.RY : 

To the Sena te ~ 
We see bypt 

honorable bodJ 
office of exami 1 
that such offic◄ 
that thereföre 
tntion, nor by : 
tice , was such 

The undersi 1 

pra eti ce, and b◄ 
working, a.re of 
out q uestion a 
fun ctions w b a1 
tenable. 

McGill 1 

McGill Bit1 
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. t lle above Olii . 1 c u ' ll l' lll -t' Il.Ion. 

FEBR U.A.ItY 4, 1896• F. T. F. JO HNSON. 

We fully concur in t he abo\re opinions. 

FEBH ,U.A.RY 11, 1896, 
J OHN SON & JOH NSON . 
A .E. H. JOHN SON. 

To the Senate of the United 8tate8 : · 

We see bypublic,al ions th~t Rut~1s L.B. Clark e has subm it te d t o your 
honorable bod! a P!

0 ~s~ aga~ust lu s remo val by the P resi dent frorn the 
office of examm~r m ~ nef? W~t~ a brief, in. which be take~ the gr.ound 
that such office 18

• purely Jnd1crnl, and not in any sense executive an d 
that thereföre neithe r by expr ess or impliecl authori ty in the Const i
tutiou nor by legal 11actmeut or decision , nor by precedent or prac 
tice was uch rerno a l authori zed. 

The un dersigned_ ~a.ving had long exp erience in patent law and 
pra ctice, aud being mt ~m.ately acquaiuted with th e Patent Office aud_ its 
workirw are of the op nuon that the office of exarui ner in chie f is with 
out qu~ ion a pure ly judicia! office, having- uo exec utive d.uties or 
functious wllatev r and that J udge Clark e's cont ent ion is j ust and 
tenable. 

JOHN J. HALSTE D, 
j]fc Gill Building. 

J. R. LrrT ELL, 
15 ·yP-ors' p ractice . 

W. A. RED1"10ND, 
.111c6'ill Building . 

G. H. & W. T. HO \YARD, 
25 year·s'-p racti ce. 

F. W. R ITTER, J R. , 
.McGill B , 'ld · 30 years- 8 in corps an d 22 years before office. 

ti in g, . E. B. CLAR K, . 

Ui G ·u B 'l · - in examining cnrp s, 10 yca,,rs in prac t-we. 
c i Ut ding, 1:> years J OHN s. DU FF IE , . 

16 years' lJraotice . 
J. R. N o1'TIN G:HA:i\r & Co.~ 

~rw 1.9 years' praotioe be.fore P atent Offi ce. 
639 F street .1.l ·, w c ,V oon 

M. • ' J t 01-n: ' ·d o ï 25 yea.rs' praotice ûrj'ore 1 aten .l.f.ce. 
Up u.m 'J B. B. WILL :-:oN, 

W ALLACE A. BA R'l'I:E1."l', . 
63.? p .'it1·eet, 13 yeaJ'.<? in pr actice. 
.A LE XANDER & DoWE LL, 

( Estaûlish ed 1857 . 
11J<JN.T. G. CowL. 
Ü HURCH & Ü HUJU 'H. 
( , .A SNOW & Co., 
; . · 20 years' pr (.wtiee. 

F . .A. SPENCE R. 
K NIGHT BR OS. 
L. ]) EAN E & S ON. 
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ION OF RUFUS L. B. Cl.ARKE rovcJIING HIS RE:rrtov At 
IN :rHE MATTER OF THE PETIT ORE THE JUDICIARY COM:~I'I"l'E:E OF THE SENATE. 

FROM OFFICE, AND NOW BEF . 

. . brief and supplemental brief I wish to _g1ve more 
In a~d1t10n to my . . Cono-ress regarding the power of the_ P_res. 

in deta1l the proceedmgi m ffi~e and give ext ts frorn the opm1ons 
ident to make J~ov~ls ~~~boe Ho~se-premisinr;ihat the arguruents of 
of S~nator;i:n Pr:sfde':!a1 power were based almost e:xclusivelJ'." on the ri~~:::~d fcts of the First Congress and the practice growmg out 
0J them. I shaJI quote only from tbo_se denying ~mch Pi~i~

7 
Se 

In reporting the teuure of office b1ll, passed l\J arch --, , nator 
Williams stated: "It rests upon the hypothesis that th e hpower of 
removal does not rightfully belong to the Pr~s~dent." And e _ma~e a 
most exbaustive argument based on the prov1s10ns of the Co;~titut~on, 
and going over the whole grouncl, ~rom the debates of the · irst Con. 
gress, said: "This doctrine of imphed power found no fävor anywh~re 
on the score of reaso11. This bill is aimed at a giant vice_. The exerctsé 
of the power is an executive usurpation of despotic w11l and must be 
abridged." 

Senator :Ednmnds: "l\fadis on had reasoned himself to the opinion 
that Oongress had no authority as the removals, but his opinion out
side that was the other way. As to practice, I do not believe that in 
thefä.ceofaConstitntion as clear ûS ours it would tnake law," * * • 
"but while the debates and early acts cletnonstrated notbing aR acknowl
edgi~g constituti?nal power, yet the acts granted power as to the 
spec1fic officers bemg heads of Departments." 
. Senator Howe: '' By the Constitution the President has no more 

right to remov_e such an _officer than he has to butcber him." And he 
demonstrate~ 1t by quotmg from the Constitution. But the'' dishonest 
sta~~te crea~rng the D~partment of State lrn.d been used to debauch 
polities, but 1ts worst effe~t was on the President liimse]f." 
" Senator Sherman ustamed the bill and offered an addit' l t· . 
_There was no power conferred by the Coustitution 10na sec 10n. 

~ons hut Cong-ress may regnlate tenure and no doub:udft nho one quesf-
"-'ongre.ss to pass the bill." ' o e power o 

Senator FreJinglmy en aid: "It was held bef . 
aftar the Constitutiou was adopted that tb p ~re and for some time 
removal without con ent of the nate ,, e resident had no pow-er of 

Senator Henderson: "Notwitl1stan I: 
my opinion clear that the President ~ ing tlie co11trary practice I have 
tbe Senate to remove one officer 'lnd tb n? power iu the vac~tion of 
:~~h powero~rr,moval "neverwa,~ inter~e~Itute notber in bis place." 

se!~~ndewd _11t1' but ,, 0011g-ress may confer t1!he Oou titution or tbose 
tb or I ey: "I have long b f power.'' 

an~i1'l:fd0te ~;;I~t;~~ a very J:~';er~~~ ~l~i!~~°a~):\.thbeJ exercbi e of 
8enator Snmner · ia e to a u e, 

ehannd · h upported "the b'II h' 
A. - ~ wit o mucb care and I w 1cl1 Senator E b 
..a.JJd he vindicated "th ~pposed the removaJ b dmun~ ~ 
Senate." e exerc1se of the con tit t· Y the Pre 1dent.' 

nator Tru hall . u 10na1 power iu the th 
Dl be of the 'o~\i:ega~d to the amentlment h' 

:at 'll'e eball ai.'l'ee to th!t 18 the op ration of tb! b~h Would in Ju e 
Tb wor~d wl1y tb tne be ameudrnent. I tbink tb l 1,. aid: " ho 

e act i to corr t m rs of tbe o, b. re l no 
or for Political nds l'U. vil, It is tur1~in

1
g~ / shouJd no b incJlna.e~<~ 

• Jl l) out of om 

Others pi 
assumed bJ 
they are no 

The bill p 
sole and pri 
bis right to 

So the qu 
voted for th 
ha<l no cons 
votetl: 

Anthony, 
Fogg, Foste1 
ard, Kirkwo 
Ross, Sheru 
Wade, Wifü 
also support 1 
minds and sl 

In the Hoi 
question, an 
Stevens, Ba1 
onstrate tha 
with out cono 
sel ves fully t 

Allison, BJ 
Julian, KelJe 
barg-er, Spau 
and Hale, In 
Wentworth, : 

Of the ab 
very respect 

Bnt when t 
even more e 
the Presi<len ~ 
up in his vet 
decided that 1 

13ut anterfo 
discussed in ~ 

1.'hus, Stev 
Price in J une 
ciary 0ommit 
does not rigb 
most exbaust 
,~This great 
and our liber 

Garfield su 
Donnelly, an 
in g the bill. 

No questio 
under tood Î1 
tbis: "'I'hat 
appointed b 
Senate." 

Then föllo 
dent John o 
m de a dir c 

To comme 



n 
t
u 

I
e 

e 
t 

PETl'l'IO:N OF lWFUS L. B. CLARKE. 9 

Others pa,rticipated in the opinions thus exp:ressed and the positions 
a sum ed by the SllPPort~rs of the bill, and if tbey were correct then th ey are now. 

Th e bill passed bo
th 

B:ouses and was vetoed by the Pre sident on the 
sole and precise ground tL.at it was unconstitutionn,I as infringing on 
his right to re~ove at any and all times, etc. 

So the quest~on was _again squarely presented and ever y man. who 
voted for the. bil~ co1;1m1tted himself to the position tbat the President 
had 110 co11st1tutwna ... POWet· of l'ernoval, and the fol1owing Senators so voted: 

Antbony, Cattell, Chandler, Conness, Cragin, Edmunds, Fe ssenden, 
Fogg, ~oster, Fowler, Freli11ghu.vsen, Grime s, Harl'i s, Hender :::;on, How
ard, K1rkwood, Lane, lVIorgan, Morrill , Nye, Poland, Pomeroy, Ra~sey, 
Ross, Shermau, Sprague, Stewart Sumuer, Trumbull, Van Wmkle, 
Wade, Willey, v illi~tms, Wiis 011, a~d Yates; and Howe a!1cl Cre swel~ 
also supported the bt1l-presenting an array of the very h1ghest legal 
miuds and state me11 of the cotrntry. 

In the House the bill was also discu8sed solely on this constitutional 
question, and "illiams, J enks, Wood bridge, Donndly, Boutwell, 
Steven , Baker, Ha1e, and others made exbaustive arguments to dem
on trate that the President had 110 eonstitutio11al power to remove 
without coucurrence of the Senate, aud the föllowing· committed them-
elve fully to tbat position by vnting for the hili: 

.A.llison, Blaine Bontwell, Co11kliug, Ferry, Garfield, Bay~s, Booper, 
Julian Kelley, Lawrence, Yiorrill, û'NeiJ, Paine, Rice, Ro1lrns, Shell~
barger paulding, WaRhlmrn, \Vilso11, ,Vïndom, aud Cullom a,nd Davis 
and Hale, Inger'oU, ,Jenks, Kas1',ou, lVIaynard, Pomeroy, Schink, and 
"\Ventwortb , aud otlwrs-111 in a,ll. 

Of the above nametl, two bec:ame Presidents and 11ine Senators
very re pe.ctable aut ,Jiorit,ies to refer to. 

Ilnt when the bill en.me up for consideration on the veto, the vote was 
even more emphatic, and 133 committ~cl themselves to the position t.ha.t 
the Pre ident had 110 sucll constitutrnual power to remove as be set 
up in his veto, and tbus over two-third~ of both Houses a ~econd time 
decided that the President had no such co11stitutio11al power of removal. 

But anterior to this, other bills oflike import had been reported and 
di, cu , se,l in Congress. 

Thu , 'teven introduced a bill Ïll the House in February, lSöG, and 
Price in June; and ou June 1l Williams reported a, bill from the ,fudi
ciary Oommittee and state<l; "It rests on the ltypothe ' is tbat tbe power 
doe not rightfuUy belong· to tlJe Pre~ülent a1011e." William~ made a 
mo. t xbausti v argnrnent on this co11 ' titutional question, concluding: 
' Tlli gr at power mu st l>e abridgetl if our peace is to ue mn,intained 
and oar 1ibertie i, made ure." 

GarfieJd upport ed the bill and offcre<l an amendmeut. Hale, Stevens 
Donnel1y, and other · participated in the constitutional debate support~ in g the bfll. 

• o que tion wa. ever more fnlly and thoroug 'hly <Hscnssetl all(l clearJy 
nnrler tood iu th e .Ameri ·an Congres aud , co11clu ivt1ly 8ettled thau 
tui. : '1'ba t th e Pr ident ha s no con , titutional power to remove offieers 
appoin t d by him elf and the enate without the concurrence of the 

nat . ' 
Then föllowetl in 1 6 the procee<lings in the imp achment of Pre i

d u J olu_1 OH, _in which the con ti tution al power of the Pr iden wa 
Ia' d c lhr et 1 ue. 

To c rnm n with, after many cleb t in which th nstitntionnl 
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10 d froro a com-
. f; II considered, a re~olution wa~ reporte cbed." 

q~est.wnf r:s Hu tise ,~that the Preside nt should be iJJJPea appear Al1i-
m1tte.~ o ass:d b; a vote of 12ü to 17. Of those voting· u:f rill, Po land, 

Th1s1ii.ue .BoutweIJ, Uullom, Da~es, Ferry, Logau, in tbe Se nate, 
~u, ~yck' Washburn Wilson, ~mtlom, all afterw:>f<ls per Ingersoll, 
a:cf others 'of high 11otJ~ as Ba~ks, B~tler, Oovode, 118feru ~, Scofield, 
Jeuks, Julian, Lawreuce, Pame, Raum, Scben ck, · . 
William s and other s. . ve de c1ded that 

Of cou~se every man vo~ing_ for impeachment must b~retary Stan ton. 
the President had no eon~titutwnal power to remove sec I make short 

Of the proceeding·s wh1clL followed before the Seoate bment again 
extracts from opillions expr~ssed by those favoring ünpeaire sü~eht had 
premising that tbose opposmg ~ook the ground tb~t t~\ itseJf on con
the power of removal , not argumg from tlie Oonst1tn_~1~. CoHg-res.s and 
.stitutional law but from the debates a~d. acts of the l11r:-;t J 

practice folJowing. It was a battle of giauts. not belon 
General Bulter said: "He h~s _usurped :r:>ower wbic h doeiresidentia1 

to him If he has such power 1t IS a quest10n whether the , H •ted 
· . . f' Ie , e e1 a office ought to ex1st m the governmeut o a free peop · d tb t 

report ma<le by Benton, l\fa,co~, Van Buren, Dickin ~on, ~n ° ers. 0 
the Senate, in J 8~~, on the su~Ject of such power, sett1~g forth tbe -~~Ils 
of the practice antl, h.~t it was counter to the Oonstitut1 ön anû a<l vismg 
a statu te to secure :fàitbful officers and declaring "slH:h remova]s by 

' . . " the President to be a dangerous violation of the Uonst1tnt10n. . 
Logan: ' 1The Presideut lias no power of removal except , sneb as g1 ven 

by the Constitntion and Jaw-no inherent or implie<l pow~l'. " And 
citing the Ooustitution grantiug specific powers to the P res1d eu t, and 
the provisions för removal by nnpeachment, etc., quot rd: '· Expressio 
unius est exclm:io alterius," and exelaimed '' Will gentlem en consider 
for a moment the tremendous consequences of the doctrine -claimed by 
the President~ If, sirs, the power arrogated by the President be his, 
he is hen<'eforth the Government." · 

Stewns: "Under the Constitution and law the President has no 
power to remove." 

William~alsoarguedfrom theConstitution: "No provision for rernoval 
except by 1mpeachment," or through laws to be made by Uongress under 
the grant to make ~Il needful laws, etc. Be quoted from Jnstice 
l\fcLc-an that "there is no such power given in the Uonsti·tut· d t,~ t "f · t 1. • fi d • . . . 10n, an 
,ua 1 . power IS _o ue 1u erre , 1t 1s 1n the President and Seuate 

a~d t~1s, l have never doubted, ~as tlto true constructiou of the Oou: 
st1tution, and, I am al>le to say, 1t was the opinion of the I t S 
Court, with Marshall at its head." a e upreme 

Also from Webster: H Atter considering the question a · • 
• • • theoriginaldecision was wrong- and those who d< g~lll and ag·am 
in 1789 had the best of the argument, ;ud I have a clear ~llled_ th_epower 
they_ (the fra~ers of the Uonstitution) looked to no otheronv1ct1on. th~t 
placmg an officer than by impeachment, or the regular lll?de of d1s
~nother 1>ersou to the same place, aud I believe it toappo1~t~ent of f 1 t power of Co!lgre . s to reverse the deci ion of 1789 be w1 thm the 
o d my elf at hberty to act npon that nestion if tb and I mean to 

cao ern;1ent and o~ the Coustitntion mav iequire."' (.A.11~ safety of the 
o the Pres1dential power preRÜme to cite l\f Yet the advo-

uA.r~ t°ourt! ~nd McLean, and Webster as autboritrsbaU, and tb 
nnb:!,k ! c:r crtang· otb!l1: autborities, he Naid: "Tber O ~ 
~a .urrent of 0mnion from sources uch as tb b n 
on deba gat t thee istence of t bis power. 11 contr r tbr u 11 

and act15 of 1789 and practica of •utiv f, op1nton t 
8, te, 
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Bi11gham also argue d fro . . 

power in the President. "m the Coust1tut10n, and_ fouud no such 
Mar sha11, the Constitu tioi; is lf he bas s~cb power, m the words of 

Quotin w •bster as ~ut a spleud1d bauble. 
as uelo~ ,.t ~o the B~ re1,I;ymg to the cla.im of power by implicati '!1 
test tl.iat . f1.i ug-11 the e1utive office: "It 1s p~rfe~tly plain and mam-

. a l 
O ramers of the Consntut1on rneant to confer 

executive power on th e President, yet they rneaut to de:fi.ue aud lilllit. !11a~ p~wer and couferred no more than tbey did thus define and limit, 
, tber ~ea~t that he shall hold this authority according to the 

grants and hmitations of the Constitution itself." 
Se~iator Sherma~: "~he power of rernoval is not conferred on the 

~resident ~y the Oonst1tution and i:s not a necessary part of his execu
tive author1ty. The tenure of office act is constitutional. The debates 
and 3:cts of 1789 regarded heads of Departments, as to whom there are 
pecuhar _reasons why they sbould hold their office at the pleasure of 
the President. The Government was new· the President commauded · 
the. entire co11:tideuce of all classes and parties. * * * Who can 
beheve that if all the great men who were tllen willi11g that Washington 
-Should remove the heads of Departmeuts at pleasure could have fore
se_e~ the daugerous growth of executive power they would have been 
WJllrng by rnere infereuce to exte11d bis power so as to remove at pleas
ure ~Il executive officerst This power unrestricted and unlimited by 
law 1s greater and more <langerous than all the executive authority 
conferred upon the Presid ent by express gnmt of tl1e Constitutio?. 
~u~ely, wheu the expressed powers far less importa.nt are so carefully 
hm1::ed by the Constitutfon, an implied power to remove at pleasure 
the multitude of offices created by law can not be inferred from that 
instrument." 

The judgment that the ]1ead of a Departmeut should be rernovable 
by the Pre~ident rnay be wiRe, bnt the power is uot co11ferred by the 
Constitution; but like the office itself is to be conferred, created, con
trolled, limited, and enforced by law. And such was the judg11Je11t of 
Marsball, Kent, Story, McLean, vVebster, Calhoun, and other eminent 
jµrists and statesme11. 
. Senator Fesrn11den did 11ot discm,R the constitntional question any 
further tban to Ray tliat he "waR not convjnce<l tbat the tenure of office 
act. for which he vote<l, was unconstHntional." 

Senator Howard made a very strong- argume1it agni11:-t the power. 
He. aid: "The doctrine as~erted by Mr. Johnson tliat ·11e lias a sepa
rate and independe11t power umler tl.te Constitntion, tl.ie power of 
removal, leads to tlie iJ)Ost fotal rnmseqnellce~. lt <lirectly subYerts the 
popuJar character of our Govem111e11t." 

peaking of the cJnim of implied power, he sa.ys "s1Jch a morle of 
interpreting tl1e Constitu: ~on, a mo,le tllat annuls and <lestroy~ one 
part iu order to give a favorite meauing to another, is c011trary to all 
the establi, lied rule8 of in terpretatio11, and is suicidal and absurd to 
tbe Ia" t degree. It is iudeed a total overtbrowing of the system of gov
ernment uuder wbic11 we Jim. It seeks by cunning gJosses arnl jesuiti
cal constmctio11 to e tah!iAh and maintain absolutism, the one-man 
power, when the fatllers_ of t~e Uonstitution fo11dly imagined they bad 
put up firm uarrier , agamst 1t." 

enator Howe al ·o made a very strong and exhaustive argument 
again ·t the Pre: ·ide11tiaJ 11ower uuder the Com,titntion. He cited the 
pa :ag of a bill in the Senate in 1835 wbich "denied the power of the 
Pr id nt to r mov " and in the discussio11 the uebates of 1789 w re 
tl 10roughly r vi wed,' and on wl1ich bill, Benton, Bibb, Block, Oalhoun, 
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. l{ent, Ki~g,. 
Ola Olayton, Ewing, Frelrnghuysen? Goldsborougb,

0
rter, Prent1ss, 

L -!ii McLean lVlangum, l\foore, Nau dam,P oindexter, P .. th e urn. 
p:~;t~n Tyler,' Waggaman, Webs _ter, auct White votoL\1~e po wer can 

After' considering all the acts ot Congress, he said : • trary it has, 
not be proved by deci~iou~ of the Congress . Un the cofhis p~wor of 
as I have shown, demed 1t repeatedly ~nd ex:plicitlY• . g said in the 
removal is then not veste~ in the Pre~1de~t by auy th: \ is saicl. My 
Constit ution, nor by anytln~g prope~ly unphed fro°:1 wl.J~ m tlJe Oonsti
couclusion is tb at the Preside nt dei~ves no authority fro nber of the 
tution. A Iawyer is not warrauted m ass~r tiHg it . . A m~1:! l Sö6 (the 
Thirty-ninth Congre ss who ass~n"t~d to_ the act_ of :l~;Y - ' 
tenure of office act), can not be . .1nst1fi.erl m assertmg 1t. t ·tution for 

Senator Edmunds also found no a_uthority in tlie Co~s t~ie debates 
the exercise of the power by the Pres1~ent. He an_alyze be derived 
of 1789 and found th at ' the construct1011 t~er~ cla1~ned t~·act ." 
from this sourc e ceases to have auy foundation m pomt of f wer as 

But he held that tbe act of that Co11gress was a grant O po . th e 
to the Ca bi net officers, and not a recognition of such power m 
Constitution. . t · f th 

Senator Yates: "My conclusion of the whole matter 1s tha ~ the 
Preside11t issued an order for the remova.l of Mr. Stanton an e 
appointment of Thomas, without the advice and conse~t of the_ Senate, 
it being tl.ten in session, he acted in palpable violation of the pl am letter 
of the Oonstitution." 

Senator Ferry: '' The Constitution is silent on the power or removal. 
Bnt. this is a power that may be needful for the well ordermg of the 
St at e." · 

To Congress the Constitution confided the power of making all need
fnl laws to carry into effect its provisions, and he föund '' the tenure
of-office law tllerefore valid and proper." 

Senator Morrill, of Maine: '' The question nrises is the tenure-of
office act in conflict with :the Oo11stitution î This was considered when 
the act was passed and again when ve.toed by the President with the 
o~jection fully stated. The act of Congress of 1789 was..i.not authori
tative. It affords on]y a precedent. The Congress of 18tf{ bad all the 
po_wer over the subject that the Congress of 1789 is supposed. to have 
had." And he considered the tenure-of-office law constitutional and valid. 

Senator Morrill, of Vermont: "The power to remove, if au implied 
power, i not in the President alone, but iu the President and Senate. 
The power clairned by President Jotmsou to cr~ate vacancies at will 
wo~ld blot out one. of tl1~ most importa11t functio~s of the Seuate 
des1gned to be one of the b1gbest safeguards of the Oonstitution against 
Execntive iadiscretion and usurpations. All stability wonld be lost 
and all ot!}cers of the G:overnruent would hold tlJeir p1aces nt the will 
nd _ caprice of the President. It would enthrone the one-man power 

aga1n t all else. Sneb a power in a free government Would be neither 
prudent nor safe, though place<l in the most scrupnlous hands and if. 
by eb_ '!ce, in otber hands it woul<l be daugerous." (If tb! ~as tru~ '1len 1t 1 now.) 

n tor tewart decline<l to cliscu s the c~nstitutional qu st ion 
.. the repeated votes of the Senators affirmmg the constitution 1 t of uch a Jaw." 

iUl attell: "All the implications of the Constitution ar 
tb t tb1 pow r i iu_ the Pre ident.. The Pr id nt 

o . . from tb on titu tion of vacatmg by ein
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Hevi wing the Constitut· 
a.gafost Presidential l)owe ~on and la~s and makiug a strong argnmen_t 
tutiona l and referrinO' al 1 a 11d fiudmg the ten ure of office act coust1-
the ten~re of office act O 

80 to the dlscussion and votes on the pass age of 
over the veto as couclusf the repa ssage _by ~ more tha1:1 two-thir~ H vote 
the power be conceded tre on tl.te c_on~t1tut10nal q uest10n, he sa1d: "If 
people uut the peoplt:> .1f rul er ,nll no louger . be the servaut of the 

Sen~tor F r ·hu .J wi be the servant of the ruler." 
bas been re ,~!a1

:et b ysen: "For eighty year s tbe rernoval from office 
dent the • ght <t Y law. The Uonstitution nowhere gives the Presi-

rig o reuiove from ff • d t b 1d th t 1 • h h ag·1inst th . -Il f tl o 1ce, au o n a "e ast. e power 
th; Uon t·1 ~~ 0 li. 1t Seirn.te is virtually to <lestroy that provi~ion of 
necessa , Itu wu w H: makes the ad vice and consent of the Seuate 

S · ry O ~ 11 a.pp01ntrnent." 

d en~tor WJl HOll: "'l'he framers of the Coustitution well knew the 
se nctive gr..,sp a11•l a . . f' . words u_ • ... ggreRs1ve nature o e:xecut1ve power. I11 the 
lib of Damel \\ ebster , 'That for ages the contest had bee11 to rescue 
fu erty from the gra~p o( executi ·rn and our l:lecurit y was in the "atch-

~nes ', etc_.' He daims the -right to remo ve ei vil officers and appoint 
ot "rs durrng tlie essiou of the Senat e * ,lf * and thus uullify 
~hat pr~wision of tut> Corn,tituti011 wl1ich 'empowers the Seuate to give 
its a<lvice and conse11t." 

Seuat~r Harlau: "The Oonstitution nowh ere in term s co11fers on 
the rres1de_ut th_e a_nthority to make remo, ah ;, Il0r does it anywhere 
confer ?Il h1m th1s r1glit b_y nece ssary implicatio n." 
. But _1t does confer the right on the Senate by mea,us of irnpeachment 
mcludmg even judges. 

. · I can not bring· myself to believe that tbe framers of the Com,ti tu
tion coul cl have inteuded to vest in the Pre:sident a purely rli1--cretionery 
power so va t and fa.r reachiug i11 it s conse quences, which, if exercised 
by a bad or :weak Pre àide11t, would enab le bim to briug to llis fäet all 
the offict·rs of the Goverument, military and civil, judicia! and execu
tiYe, and to stl'ike down the repnblican character of our institutions and 
e tabli h all the characteristics of a mona.rclly." 

enator Surnner: "The constitutionality of tLe tenure of office act 
wa , settled by the passage of the act over the veto. It wás further 
e"tabli lled by the vote of the Senate-35 to 6-restoring Secretary 
Stanton to office. Then by the resolution, after protracted debate, of 
February 21, by a vote of 27 to 6 declared that under the Constitution 
and Iaw the President had no power to remove, etc. 

There i no instance in our history where there bas been such a suc
ce ion of votes witb sucb Jarge majorities declaring· the conclusions of 
the Senate and putting tuem beyoud recall ." 

enator Patter on: "If tue President bas the right to remove and 
appoiut at plea ure the co?rdinate fuuctions of the Senate i~ appoint
ment may become a nu]hty, and the purpose of the Constitut10n be 
defeated and it de ·troys at one blow this great safeguard against 

' 1 d .. t t· " e:tecutive u:urpation-ma a mun ra 10n. . 
enat r Trumbull: "The power of removal was recogmzed by the 

Fir t ongre a in the Pre. ident, but wbether as a constituti~nal 
right alone which Congr~ s rr~1gbt confer was left an open question. 
I bP,Jieve in th con titutionaltty of the tenure of office act and stand 
read to puni h it viola.tors." . 

(Bnt b JJ Jd witb everal ot?er Re~ubbcans and all the Democrate 
ba tll r moval of tant,0n d1d not v10late th~ ac_t of Max~~ 2, 1867 ,) 

nator Grim : "I hall not deny the const1tut1onal vahd1ty of the 

·t of 1 arclt 2, 1 67 ." 
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. l· . huson's answe r Senat,or Po meroy : "F rn~lly, t he c aim set llp iu M r. Jrti ers for ca use 
of ower at auy and. all t imes t~ : emove ex.ecntive O ~onsti tut ional 
to 6e jud ged of by lmn a_lone, elf~ctu ally a1?rogaces tb c ts sub verts 
aut hority of the Se11ate .111 r e~pect to offic1a1 appointto~e 'unlimited 
th e priuciple s of repubh can Government, auct nsnrp s 
authorit y of an autocrat. " . . . . a- one infer-

Sena tor \VilJiams : '- Bnt now lt , is propo sed by bu1Jd1f{' as a re cess 
ence upon another to in cl~1de ~ sess10n (reinoval) a,s we he Ex ecu tive 
and to al>rogate th e authority of the Senate and invest t 
witll absolute and despotic power. " . . win all the 

.And he made a strong and exhau st1v_e argument, rev1e l counter 
matters and cases cited_ to show power ~u the l're sideut auof removal 
authorities aud c_onc~udmg th_at the Pres1d~nt had no P?w'tthe Senate 
under tbe Oonst1tut10n. Referred to the several vote::; '! . declaring 
especially that of Februa .ry .21, 1868, of :!,7 to ö ou resolutwns 
that the President lrn,d n~ sucb_ l>O"'.'er. titution in 

The first article chargrng v10lat10u of tl.ie law and Oons t 
" ·. t . . ·dent from vo es removino· Mr. Stanton d1<l not come to vo e, It berng ev1 f: ed 

on othe? article s tliat though a large lllajority, 35 to 19, avor 
impeachment, the requisite two -thirds could not be secured.. . 

If the opinions of these distinguished statesmeu, from which ~ri.K~~ 
extracts have bee11 given, sustained by the repeated votes O 0 
Houses of Cougress were true, and good law then, they are no~ •. 

But anterior to the passage of the Senate tenure of offi~e ?Ill i~ w:_as 
called up il;l the House on an amendment to include the _Ca~met mits 
provisious, aud after most thorongh debate on this const1tut1onal qu~s
tion the amendment after haviHg g-one to conference and been d1s
cussed in the Senate, was passed by an immense majorit,y and was con-
curred in by the Senate . ' 

Other bills ot similar pnrport were introàuced by lVIr. Steven~ _and 
by Mr. Price in the House in 1866, and the same year the J ud1_c1ary 
Oommittee reported a bill which prohibited removal by the President 
alone, but provided for suspension by him during- recess. And it was 
stated by Mr. Williams in reporting the bill tl.iat it rested on the hypoth
esis that the power of removal does uot rightfu lly belong- to the President 
alone. Thi s bill was aJso fully discussecl by Williams, Stevens, Hale, 
anu oth ers, and Garfield supported the bill, offorit1g-an amendment. 

Iu F ebraary, 18~6, Senator Edmunds reported a resolution in the 
Senate that under the Oonstitution and laws the President had no 
power to remöve Secretary Stauton , etc. The snbject was fully deoated 
and .finally passe<l by an almost unanimous vote. 

If the matter and law set up in that resolution was then true it is 
now. In March of the same year Senator Dolph submitted a resolution 
"that the Uonstitution of the Uuited States does not vest in the Presi
dent the power to remove at his pleasure officers m1d~r the Government 
of t~e Unite~ ~tates where offices have been established by Jaw." And 
he d1scussed ,t rn a most complete antl couvincing al'gument re viewing 
a!I the _matter~ ~nel aut~oritie s referred to and cited pro aud'c

011 
in the 

di c~Rs1on of _th1s const1tutiona] question. ' 
W1th an Um, va t array of authority aml Oongressional enactments 

and extracts of opiuions going to establish and fix beyond chano-e the 
lega~ fac~ that fö~ Pre sident has no constitutional power to ren~ove a 
P~bhc officer appointed by the President "" d Senate Without the eooper
at10n of the Senate. It ~houlu not be surprii-dng tbat I shou]d ~ubmit 
to t~at same Co~gress, w1t lt per/eet confülence, my petition and pro to t 
aga1ost the act1on of the Pre sident in ordering my removal without 
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cau..;e, and during th e session of tl.te Senate from the office of ~xaminer 
in Chief in t~e Pat en~ Üffic~-a judicial offic~-to which I was appointed 
by the Pre~ulent by c1,nd W1th the advice and consent of the Seuate. 

But i~ may be ur~ed that the repeal of tlie ten ure of office act sl.Jould 
be con~1dered an ottse ~ against the reiterated opinious, holdings, :rnd 
acts of Congress and tts 1Uembers. 
~~t _so. This repe~ l Wa.s brought about by the persistent efforts of 

poht1eia11s, comme11cmg With tlle admiuistration of Preside11t Grant, 
but was not suecessfu lly disturbed m1til the adYent , of l\Jr. Ulenla.nd, 
when a bill wa,s fina lly worked tllrongh the House to repeal tl:e act, 
but failed in tlle Senate, and another was reported by Mr. Cox, of New 
York, aud pa8sed in the House in 188ü, and was ealled up in the Se11ate 
by Senator Hoar, December 13 of that year, w·ho advocated its passage 
and declared that the practice uuder the sanction of the acts of the first 
Oongress and the <'Onstruction given to the Oonstitution, removals by 
the Preside~t have becorne an established practice, tlwugh strongly 
contested "tbat the Seuate had alway~ been worsted and would always 
be." ''That Grant had urged the repeal," and if passed '' it would _leave 
the Jaw as it was from tlle begi11ui11g of the Government untll the 
passage of this act." 

Senator Edmunds strongly opposed the repeal but expressed lit~le 
hope of success "w itlt a solid Democratie vote against him and w1th 
support from people not so democratie." He said that tbe act had 
been "in force for twenty years without beiug opposed as unconstitu
tional, and recognized as a guide, Mr. Jolmson obeyi11g it," and he 
went over the old, coustitutional ground and d welt uvon the evils of 
förtner practice. 

The yeas were 30; aU Jemocrats, except Senators Hoar and Ingalls. 
The nays 22; all Repul.Jlican s, as follows: Aldrich, Allisoll, Blaine, 

Cameron, Cheney, Conger, Dolph, Edmunds, Frye, Bale, Hawley, 
Me \l illan, l\fanderson, Mitchell, Morrill, Platt, Sawyer, Sherrnan, 

pooner. Stanford, Williams, Wilson. 
Some ten or twelve Republicans were "absent," most of whom had fully 

committed themselves to the constitutiouality of the act, and couse
quently held that the President bad no power, under the Oonstitution, 
of removal. 

The result, tbe11, that tbis repeal effected was" to leave the qnestion 
a it was before the pa~sage of the act," but without detracting one 
iota from the immense weight of authority given to the doctrine of no 
constitutional power of removal by tlle Preside11t, as elaimed by Ham-
ilton, Oalhouu, and others, and by the repeat ,ed actions of Oongress and 
by the opinions of Senators and members of the House as given above. 

In tlJe House the bill passed by 17~ to 67-80 not voting. Among 
those voting against repeal were: Bayne, Bul'rows, Cannon, Conger, 
Goff Grosvenor, Henderson, Honk, McKinley, Plumb, Perkins, Reed, etc. 

u' the foes to the usurpation and eucroachment of executive power 
were defeated, they went out of the fight with their colors uailed to the 
ma t and flying. 

The vote did not .turn on the uMonstitutionality of the act so mnch 
a. on it bein g impolitic and unnecessary. 

Considering my case, tben, as governed by the law and Constitntiou 
prio r to the repeal and in the light of the opinions of the distinguisbed 
m n quot ed, and ~f the a?t s of Uongre s, it will be found that füe 
I re itleut had uo cou stitutroual power to order my removal. 

TlJ • tlcbate and acts of 17 D b ad reference and applied only to th 
he· d of J partm u tt;, 
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. f •dential power 
18 urg·ed in variably m avor of the p res1 'l'he grot111<. . . . 

h 11 1 1. t·onal provunon were: .., ief Bxecutive he s ou l., u11c er tue coustitU J bority to con-
.As U~IJ.all ,: see the laws fa~thf ullr execute d," l,ave aut l •1,cts he is 

t]Jat berls, ove execut ive officers for whose co11(1ucti--auc <-trol an iem 

re±h~nts~~~~;eially slwu ld_lle have tlli~ power to exercrse w~:;. the Sen
ate itnot in sess iou ao ~ l :S n?t acces~rble to be couterred :1 members of 

'l,bis rea~oning has Irttl e, If any , force t? others than t,b ise of such 
bis Cabiuet . A ucl uo reason lias been g1ven for bis exer\ for wbos e 
)ower ill regarcl t<? any offic~r otller than an e:x:ecnt ive office 

lxec utiv e acts h_e is r_esp?1Js1ble. . 
An examin er rn cl11et IS not such an o:fficer In any senRe, t 

8 
t 

· e er· ur<l'ed fro 1\,1" • - down o unse No argument or reasonu!g v i::- 111 .J.r.1ad1son 
1 

to 
Cox for imp lied power of removal 111 the. President would app Y , 
sa i:ction. or justi(y l.iis removal of a~ ex~mme r in cbief . f tribnnal 

.First . As I liave lJefore urged, he 1s aJudgeor rnember o a , t 
created nnde r t he coustitutioual power granted to Congress ~o ere~ e 
such trfönnals inferior to the Supreme Court, and ha s a tenure durmg 
o·ood beha.vior. b · k f 
~ .And 011 thi s poiJ1t I wish to Le a little more explicit at t e ri s o 
repeatiug myse~f. . . . . . . . 

The dnties ot the Comuuss10ner are mixed, executIVe, and JUdicI_al. 
With the greatly angme nted lmsines~ Commissioners prayed tor rehef 
as to judi cia! du ties aloue. . , 

In obeclience to these repeated suggest1ons, the board of appeals 
was createcl i11 1860. 

It wa declared. by Senator Bigler, in charge of tl.ie bil], to b e "a board 
to hear appe:11s from primar y ex aminers, with appeal from it to the 
Commission er-.'' 

l;,enator Hale, wl1ile approving of the object, said: " Th e bill pro 
vides for the ap pointment of a board of tbree examin ers in chief, at an 
annaal sa lary of $3,000, and assigns to them very important duties, 
and they are to be appointed by the Oomrnissioner, and are to stand 
between the examiners and the Oommissioner, and are an inde pendent 
board, and, I think, should be appointed by the President, by and with 
the ad vice and consent of the Senate." As it was be feared the offices 
would become politica!. And the bill was accordingly amended to 
make the appointment as suggested. 

enator 'l'mmbull explained the bill, and said: "There used to be a 
board compo sed of the Secretary of State and some other officers (Sen
ator Hale suggests, 'The Ohief Justice was one of them ') that had a 
revisionary power over the Oommissioner, and now it is proposed to 
create an 'inferior tribuna.J."' 

The act itself explained the dutjes of the tribunal, giving it only 
appellate jurisdiction over cases appealed from examiuers "to revise 
a_nd deter?line upon the valiclity of their decisions in patent applica
tions and in interference cases." 

Now, from these decisious appeals lay to the Commissioner and the courts. 

fr 
O 

case c~n be cited where the courts take jurisdiction by appeals °Tm execut1ve officers. 
a he bo3:I'd. of. 3J.?peaJs, then, was designedly created a court with 
/~~l~arbJnri dict1on aud to become a tribunal eonnected with the 
wi~b.cia tbepartme11:t of the Government through provi ious for app als 

no O 
er fo.nctiou or dnties, bnt purely judicia!. ' 
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,\.ud i~n~ter of tlt e board e Passage f . 17 
c11nu1 

1 in t he d' ~as b O the act thi 
tlreio·e J)nI~ n,p·s i11 chi ef lstrict /ou ght up in Sno sdvery qu~stion as to 
Jllt ~ esnJllU1e1 t · . are b ourt , and h d ~ en v. Pierce before 
"tb.e.rrl officers, ac i_ng lllde y the terms ef ~c1ded, June 25 1861 
.i11?/_g~ can ouly r~vise and Pendent ly of the oo the . a~t recogni~d a~ 

1 rlY before bun on ap overrul e them wh omm1~s1?ner," etc. 
regn ~ this bas ne ver been Peal." en their Judgment comes 

_!n ·udicial tri bnn al ha questioned but th pnff[ 1ra ctice before it: been univ~rsally c~ fac~ that the board is a 
t before otll er j udic ia! tr~~ established and i~ce Jd and acte~ upon. 

tbfts me11;1bers were given ~h!n~\1 of li~e chara~t!/cted prec1scly. as 
other duties except as a tribunal . er J~~ges, and they perforrued no 
es: part e cases on the record or .m eanng and deciding appeals in 
the records and prin ted. or wfit t m c?nteste d or interference cases on 
of g-reat irnpo:ta~1ce, and are co~~ e;iience . Many of these cases are 
Iiighest standmg. s e and argued by counsel of the 

It has its calendar and clerk d • . . 
writing and recorded . ' an lt s dems10ns are all formulated in 

And wbat is conclu i've as to the . d' . 1 . 
Ppeals O'O indirectly from ·t JU ima character of the tribunal, 

a h S 1 up to the courts and to th e Supreme Court 
~d t_ e_ upreme Court, in Butterwo rth v. Hoe (112 u.s. Reports: 

p~ oO) ,. distn~ctl;v _he\~ that "the duties of the examiners in chief are 
e sen~rnlly Judi~ia l, a: d that '' the board of examiners in chief are 
co_n tituted a tr1bu n al , and again, "Congres s provided the board as a 
tribunal." · 

In the face of all this evidence and of the decisions and holdings of 
the courts, am I to be told that ·the board of appeals is not a judiciary 
tribunal beca use it is in the Patent Office, Bow does thi s fact of the 
duties being confin ed to pa.tent adjudication, and consequently of i~s 
being attached to that office for mere harmony and convenience m 
appropriation an d payment of salaries from the patent fund, detr act 
from the true char acter of the board as a. tribun ~l inferior to_ th e 

upreme Court, whic h CongTess is expressly author1zed to const1tute 
and establish î . f th d 

But I understan d that it is urged t.bat it lac_ks one o . ~ suppose 
e ential attributes of. court, in tha.~ t~ere 1s no pro~1s1?n for th e 

· • nt s But th1s 1s erroneous, for 1t s Judgmen t s 
enforcem~nt of lts JU : ant a,re invariably executed in ex part e 
rendered m favo r of t 1. d .c.0r and iu int erference cases b tb • en app 1e 1• , QI 

?a e y e 1 _ue o h . of a patent to the successful party, as 
1f not appealed from t e 1 

·pecifically provided by l~w. bate ver but clothed with all the powers 
With no executiv dut!: wa,nd cha'racteristics of any other court of 

and having all the ":bfa lly a,id it is an executive office, within 
appeal , b~w can it . ud J acks on, both h?l<ling only that the 
tl.te re omng of n r to re move execut1ve officers, for whose 
Pre ident h impli d to be responsible' . 
executiv act he i po e vi ion in th e Constitut,ion and law grantmg 

If there wa a po iti oentive oflicers, there might be some gr~und, 
him power to remov all ~ g the grant as covering all officers m th e 
bnt littl en e, in 010 

Ex utive Departm •t've gra nt and we can not logically go one 
But th r i no 11 

1 ~s on giv~n for the questionable holdin g of 
h i br adth b o • r erc ise in any given case. 
im 1i pow r to diï tr ibun al is attach ed to the Pnitent Office, 

o hold tbat b 
o-2 
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. tb 0 " those and thereforc becornos an execut1vo office, sub·ect to Jated by . 
8 power of tlie 1>ros~dent to c011trol and remove as ct nteJJJJJdrst <.?ongiesd 

who participat ed m the dcb_ntos ~11d enactinent s of tlle F iJlogical an 
or have defänded the exerc1se of tlie power since 

8
eeJJ18 . 

, ·ug hes al>surd . f reason 1 
11 For we must bear in !nin~ that_ the w~~le str engtll o Ja,WS fäithf°: Y 

in the claim that as Uluef Execut1ve, eUJ01ned to see the ch e:x:ecut1ve 
executed, he should h_ave po~er to contro l and remo"e ~l11e. 
of'ticers as act under 1nm and for whose act s he is respon 

8 
wllo woul d 

Of course th is relates exclusive Jy to executive acts, a never beeu 
preten d tltat he is respousföle f?r j ud.icial act s~ It bi sJJ1Î8S every 
held th at he bad power to domrnate and control and ged to su ch 
o:fficer in every Bxec uti ve Departm e11t because th ey belon 
Depart ment . e ad vocat ill g 

Tlrn test , föerefore, uud er the reasons and rule s of th? S. 
1 

an Ex ecu
sucb Pre sideut ial power is not as to whet her the officer ffi 1~r for who se 
tive Depar tment, but wbethe r be is in fact an executiveo c 
executiv e acts th e P resident is r esponsible. wer on the 

Oonsequen t ly he has never pr esumed to exercise th~ PDepartmeut 
g-round th at becau se th e officer belong ed to an Execut1ve 
he was subj ect to bis will. h as were 

But he has confined hi s operations to the higher offices SUC ave been 
appointed by himseJf conjointly with the Senate. .All others h 
cousid ered as free from the suppo sed power of removal. tments 

And nowhere in all the discussions and holdings and en~c TOW 
relatiug to this claim for Pre sidential power , or in all the practic1 ~ d to 
ing up under it , can a case be föund where the doctrine was app Ie 
other than executive officers, whose duties were wholly or partly execu
tive and to not one whose duties were purely judicial. 

Tlm s Pre sident Jack son, under whom the exercise of s~ch power first 
became effäctive, only claimed, in his own Ianguage, "the r1ght to reI)].ove 
o:fficers for whose acts I am responsible." 

What act of an examiner in chief can be pointed out or suggested 
for wbich the President is in any way responsible 0? 

Independent and free to form and express their true and honest 
judi cia! opinions , no other person, not even the Commissioner or the 
President, is in any degree responsible for such opinions. 

If tbere be any constitutional or legal cause for removal they can be 
removed by due Jffocess of Iaw. 

Tliere is no reason why the President should, without even pretended 
ca~1 e, reR~rt to th_is implied power-ques~iona:ble even when applied 
to nead s of Executive Departments-to arb1trarily remove an examhier 
in chief, an<l especially witli tlie Senate in session. For nea.rly half a 
century the board lias l>eeu considered and treated as such tribunal 
free from the dirty tmffic of poJiticiaus antl beyond the power of E ' 
tive control or disvo saJ. xecu-

~hall its member,· now be scourged and turned over to tl.iel d 
l>y the Senate of tlle U11ited State "? 1ea sman 

If the board be a, tribu11a1, as contemplateu l>y the Oonst·t • 
tcnur~ of it.· memuers _iR <lnriug good ueliavfor, and I think I ~ttoll,. th0 
<-'8tal>h:hrd that snch 1 tl1e clmractel' of tlie boar<1. ave tnlly 

J;nt <·011.·i,1eri11g it lias heen mrH1<' a fJUCRtion of fnct r l . . 
tlH• ,•;_1sr t IH•. opilliom; of rn:11,y gellt1Prne11 of the leg-al v' C ~n,_v f1l_ecl 1n 
prac·t.

1
e,:. hP~ore tlie offü•e, and of 1 Jie cx-UornmiN:-;i011er~~ CN~no,! of _Jong 

rn cluef Ju fu.JJ , 'UJ>port of Huclt fäct. all<1 <•:xammen; 
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. Senate . 

.E3R.IEJF . 

On the Power of Removal of Officers Appointed 
by and with the Advice and Consent 

of the Senate. 

Pre:-ented with Prote~t of Rufu~ L. B. Clarke. again t hi 

r moYal a Examin r in Chirf in the Pat nt 

Offi ·e to th appointm nt of John 

ll. Bricken tein, a~ hi 

-ucce: )r. 



To füe Senate of .the United States. 
I make the following statement to be consid ered by 

the Sena:e C_om111ittee on Patents before acting upon 
any nommatrnn referred to them to fill a supposed va
cancy caused by the removal of Rufus L. B. Clarke , an 
Examiner-in-Chief and a member of the Board of Ap
peals in the Uni ted States Patent Office. 

T, said Rufus L. B. Clarke, was appointed by the 
President , by and with the advice and consent of the 
Senate , as such Examiner in -Chief, April 21, 1869, and 
served until February 19, 1895, when I was requested 
by the Commis ioner of P~tents to resign, the request 
being coupled with the assurance that it was by the re 
quest of the Secretary of the Interior, and with the ap
proval of the Presideut, and to take effect on the 31st 
of farch , I 89 5. 

No int imation had been given that such resiguation 
was desir ed, no grounds stated, and none given on oral 
request. , 

Th at no good grounds exi s ted might be inferred from 
the fact that when the request became known, nearly 
all th e attorneys doing business b fore the Office in 
\Va h ing ton, Boston, New York, Chicago, and other 
plac es, forwarded to the President or ecretary of the 
Int erior indorsements of ability and remonstrances 
again st rem 1 some of which I am perrnitt~d to ap-ova, 
pen d by cop y. . 

Hut pr· } said 31st day of March, hav111g 11e-1or to t 1e . . . . 
glecte:d to the poltte m v1 tat10n to re sign, au answ er . 
ûrd •r " 'a ,1 

1
. 1 to me, of w111ch th e following is a ..., <.ic: 1 v ree 

copy: 
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E ~·E '1'nE IA sro~, 
'T , 1,0 'T D. C., FcbruarJ' 2,Q, 1 95 · 

\ A III ' 
P. C/ark c, Prts c11t. f E ·-

L. by rc11w11cd from the office O x 
on are !1 rh latent ffic to take effect u pon 
Cl. f111 te c ' ' 

-
11 t and qnalification of your 5uccessor. 

ntm n 
R spectfu ll Y: 

GRO ER CLEVELAND. 

1 tl Commi sioner of Pateuts rong 1 1 • 

It is appropriate that tb is order should have been 
thus sio-ned, "Cresar," without the useless appendage 

of '' Em peror. " .- . 
It will be observed that th1s was during the session of 

tlu cnatt . 
On the same day the name of John H. Brickenstein, 

a young examiner in the Patent Office, was placed in 
nomination before the Senate, and referred to the Com
mittee on Patt: nts. 

I have no knowledge of what action was taken by 
the committee, but the following appeared in a morn
ing paper, and its truthfulness was never questioued: 

WILL NOT BE CONFIRMED. 

A VrGOROUS AND SuCCESSFUL FIGHT AGAlNST THE 
NEw CHrnF PATENT ExAMINER. 

A fight, vigorous in the extreme, has been begun 
against the confinnation of Arthur P. Greely, of New 
Hampshire, and John H. Brickenstein, of Pennsylvania, 
whose names were sent to the Senate February 28, as 
appointees to the offices of E. ~aminers-iu-Chief in the 
Patent Office, in the place of H nry H. Bates, resigned, 
and R ufus L. B. Cl arke, remo ·ed. Bates and Clarke 
have held the positions for many years, and immedi
ately upon the nomination of their successors the Senate 
Committee on Patents and individual Senators were 
flooded with telegrams and 1 tters protesting against 
not only the coufirmation of the new men, but the re
moval of the o1d officials. 

Senator Call, chairman of the committee, has con
sulted with his associates, and finds that owing to the 
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[act that th es; prot ests come from th e leadin g pat ent 
t 1cy an lllen an h d . at n p tent O ov er t e country 0111g busin ess 

with the_ la t ffice, the nomination s cannot be act ed 
wit ion a thoro 1 • • • • • npon i th' ug 1 mve st1gat1011. The time 1s 

too short ~r .;~• and the committee has informally de
cided that 1 

\ wi not make any report on the nomina
tions, aud t iey consequently go over un acted upon. 
The inembers of the committee talkin g pri vatel y ex -. reo- t , , 
pres55 thetr ~ re at the action of th e Dep artment in 
remo ~ng men of ex_perience, and whose work is reall y 
that of a court _of last resort in patent m atters. They 
express the belief tl:at the President will not give these 
men a recess appointment in view of the deliberate 
failure of the Senate to consider their nomination. 

The Senate adjourned March 4th, and early on March 
5th Ir. Cleveland, before starting on his fishing excnr
sion, appointed the same Mr. Brickenstein to fili the 
supposed vacancy, cause(i by my supposed removal 
during the session of the Senate. 

The removal, if valid, had not taken effect, according 

to its express terms. 
It will be noticed that this appointment of a suc

cessor was sought at first to be made through the sup
posed only regular course-" by and with the advice 

and consent of the Senate." 
I held th e position on the Board until the 1st of A~ril, 

1895, when Mr. Brickenstein took my place, and I 1m

medi ately filed with the Secretary of the_ Inte~ior and 
of th e Treas ury a prot st, of which the followmg is a 

copy: 
BOARD OF APPE l"S, 

U. S. PA'l'EN'J' ÜFFICH, April I, I895. 

To tlzc llon. llo!.:c Smitlz, 
Srcretary of t!Le fntcrior. . 

IR. I h 
1 

otest ag[l..iust a11 act1011 taken to · 
effect ~nv ere >Y ~: Exmniner-in-Chicf in the Pat~nt 
Offi - re moval . iothcr as my succcssor, as berng 
. c , and to a1>po111t at . f 1 
Jrr gu l . t sanct10n o aw. 

\ · tr and w1th 011 leg-al or cquitablc right or 
claiu:t 11out W:liv_ing atic still lcgally such "xamincr

' JUt cla11111 ng to 
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ontin ue . . and able, and ready to c e-
in-Chief, I am wilt~f duties of the position, as he r 
in the discharge O 1

~er my serv ices to that en~ - . 
tofore, and here by dt~ John H . Br.ickenstein claun ~ng 

Bnt soit is, I fin r.d as such appointee occup yin g 
to be my successor, an th e Board of App eals, to m y 
my position and place on . 
exclusion. . aud assumptions I make object1011 

To all ,~h1ch acts d hall here after assert m y 
and file th1s, my protes t , an s .. 

. f .· ht to the salary of the posit10n. claim o 11g b't ' t Respec tfully your o serv , 
R. L . B. CLARKE , 

E :zamin er-in - C/iie f. 

The onlv authorit y conferred upon the President_ in 
relation to· offices is contained in the 2d Section, Art 1cle 
zd,of the Constitution. In enumerating powers granted 
him, it states: "He shall have power to fill up all va
cancies that may happen du ring the recess of the Senate 
by granting commissions, which shall expire at the end 
of the next session." _. 

But it omits granting him any power of ma ki ng va
cancies, and by so doing negatives the existence of such 
power, as he is only authorized to fill such vacancies as 
may !tappen during the recess without bis instrnmen 
tality being suggested. 

But no vacancy had happened during the recess, 
either by the action of the President, under the opera
tion of snch order, or by any of those causes alone recog
nized by law as causing such vacancie~ to" happen,'' as 
dcatlt, absence, resig nation, or sick11css. 

Tirns, in Sections 177, 178, 179, provision is made to 
fill vacancies, and in all the only rec9gnized causes for 
vacancies are as above stated. 

Nowhere in the Constitution or laws can be found 
any authorit y for the President to force snch vacancies 
to "happen " by autocratie removal; hut, as before 
stated,grantin g th at h e has such power, no such vacancy 
hap~ened cluring the recess of the Senate, undcr aud 
by virtu e of snch orde r, a copy of which is giv n, v n 
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adtnitting th at the act of '' Grover Clev eland" must be 
considered as th e official act of the President, wbich is 
not conceded . 

But the n:o st inter sting aud important question pre
sented in th is matter, and one which should receive the 
careful au<l exhaustive consicleration of Senators sworn 
to support th e Constitution, is whether the President 
has the power under such Constitution to remove public 
officers appointed "by and with the advice and consent 
of the Senate," when no positive provision bas been 
made by Congress impowering him to make such re
movals. 

In "Loyd Debates," pages 3 5 5 to 366, and 480 to 
600, will be fouud a discussion of the · question which 
arose in the First CoBgress during the consideration of 
a bill to organize the Departments, and it was propose d 
to strike out the words '' to be removable by the Presi
dent." A motion was made to add the .words "by and 
with th~ aclvice and consent of the Senate." 

The former words were stricken out and the latte r 
rejected in the House, by a vote of some thirty-four to 
twenty, and in the Senate by the casting vote of the 

Vice-President. 
Mr. Madison, and others who thought with him, hel.i 

that the power of removing all E.xccutive officers was 
inherent in the Chief Executive, and reasoned wholly 
upon the grounds of expcdiency, propriet~, and neces

sity-that being responsiblc for tlie E.xecutwe acts of all 
his subordina tes he should have th power to re1~ove 
them if the did not conform to his polic! an~ d1cta 
tion. And having the Senate associate~ w1th hun was 

thoug ht to be cumbersomc and inexpcd1 nt. . 
Th nt rather to show th e propnety of e argu ments we '- c b 

ha · • · by Constitntion or law ,or t 
vmg ome prov1s1on . 11 

Prop r . f such a power, than that it r a y cx-
x rei e o M 11.1 d. 

ist 1 • . 1 !)rovision. (At first r. 1,, a 1sou 
• < Without any suc 1 

h Ida ontrary opinion.) 
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. 1 f Carolina; nd Mr. Smit 1, o South 
On the other ha . ' Mr. Bland, Mr. Roger Sherman, 

Mr GenY, • f such Mr Jackson, · thotwht that the exerc1se 0 1 
• d others, b 1 auto Mr Stone, an •aent was nnconstitutiona , -. b the Pres1 

a power Y . and dangerous. 
. democratie, . 

cratic, un . l it at al1, it should be in associa-
. f he exerc1sec Id b 

That I t as the power to create shou e 
tion with the Sena e, Tbat for the President to remove r to remove. 
the powe tion of the Senate would render nu-·thout the co-ac . · 
wi •sion for such co-action of the Senate m gatory the provi h 

. • 011 the adjournrn ent of the Senate e appomtrng, as . ffi . h. 
could re move all the Ezecutzve o ~ers and a ppom t 1s 
own favorites, even though once reJected. 

As Mr. Jackson expressed it: "Are we to have all the 
officers the mere creatures of the President?" 

In the Senate the matter was debated, but not so fnlly 
considered as in the House; and the idea of -implicd 
power in the President was coutroverted by Ben ton and 
others, and was determined in favor of the power in the 
President over E.:ucutz've officers for wltose acts be is re
sponsible, by the casting vote of the Vice-President. 

Subsequently, in the same session, an Act was passed 
which seemed to recognize this power. It provided : 
"That when the Secretary should be removed from 
office by the President of the Unüed States, or in any other 
case of vacancy in the Office, the Assistant shall act." 

Now, on this debate and vote, and on this Act, all 
subsequent writers and speakers have relied as the sole 
authority for recognizing the constitutional power of 
the President to remove subordinate Exe;utive offi.c rs, 
whenever the power has been a um d and rcised. 

Yet nothing of positive legi 1 tiv sanction appears, 
a?d the whole question is I ft to infi rence and to indi-
v1dual · · 

opinion, and is as nnd termin d as b for the 
debate occurred. 
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serted under the iin . . d press10n tb t c the power un er the S . a ongrcss would confer 
stitution, and Under le~tlon 8 of Article I of the Con-

ti 
· w 11ch the C l acted in xrng and . . ongress ias frequently 

. E 1egnlat1ng te f preclud1ng xecutiv . nure O officè, wholly 
e interference 

If we are to co1ne to couclus· . . • 
inferences drawn fnJ 

1 
. 

1?05 on the quest10n from 
111 eo-1slat1v f 

said of a1uendU1ents h" b e ac ion, what shall be 
. w ich wipe f th 

this sucrcrest1on in r d rom e statute book 
t>t> egar to r l b and the filling of va . emova Y the President, 

canc1es and posif 1 
as the only power or ' we Y recognized 

. causes for creatino- h · 
"death, res1gnation b . b suc vacanc1es, 

. 'a sence, and s1ckness ?" (U s R 
S., Sections r77, 178, 179, 180, 181.) . . . 

Besides the Act of l\Iarch 2 86 . . 
h S 

, r 7, reqmnno- the con 
sent of t e enate for the remo 1 f l::)ffi -. d b b . va o any o eer ap-

w1 1 s a vice and porn te y t e President by a11d . th . t d . 
consen:, there have been many other Acts reo-ulatin 
and fixmg tenure in office. l::) g 

Subsequent to this de bate and Act of I 789, com
mentators _and. speakers, in considering the questoin of 
the Constttut1onal power of the President to remove 
officers appointed by the President and Senate have 
almost invariably recorded their own opi~ion as ;gainst 

such power. 
Mr. Kent, in Section 14, speaking on this question, 

and setting forth the grounds given for holding that it 
is an implied power in the Chief Executive, because he 
is responsible for the faithful ezecution of the law, and 
that the power of removal of subordinate Eucutive 

officers was incîdental, as they sboulcl be subject in 
Executive action to the Executive head; and after refer
ring to the Act mentioncd, cstablisbiug th~ Treasury 
and the con truction gi ven conceding by i m plication 
that the power of removal was in the President, adds: 
"Thi wa never inade a subject of judicial decision, and 

this con trnction rested on the: lo st inci lental ·opinion 
of Congre and the scnse and •practice of Government 
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f ·t as "a striking [act th at 
d ] speak 5 0 1 

· ./' nee since. " An _1e . 
11 

shonld rest upon a mere t1~1 ere. 
such a deter111inat10 h. h authority of the Federalist 

· · to that ig · b dis in opposition Id have been acquiesced in Y -
(Hamilton), and shon 

1 
questionecl and desired th e 

. . h d nen who eve 1 k ,, 
tingms e 1 

• orporate a National ban ~ · 
of Con..,.ress to inc . 

power . .b C mentaries (Sec. I 543), speakrng of 
S~ory, rn h1s om f 1789 and the acquiescence 

h. t· in Congress o ' . 
t is ac wn . . "lt constitut es the most extraordi-
of the pubhc, says · f 

h . . th history of the Government, o a power 
nary t rng rn e · h t 

d b • 1·cation on the President by t e assen conferre y 1mp 1 • 

b · ·t of Congress, w h1ch was not qnes-of a are maJon Y • 
· d any other occasions. Even the most Jeal-ttone on m 

ous advocates of State's rights seem to have slumbered 
over this vast reac!z of autlwnty," etc. 

This slumber i"ng during the terms of the earlier Presi
dents he accounts for on the groui.ld that hut very few 
removals were made, and those in cases sucb as had 
their own vindication." And not nntil the advent of 
President Jackson was the exercise of the power greatly 
extended; 

"Many of the most emin~nt statesmen of the coun
try hé!-ve a deqberatc opinion that it is utterly indef ensi
ble, and that the only sound interpretation of t~1e Con
stitution is that avowed upon its adoption, that i to 
say, that the power of removal b longs to that of ap
pointing.'' 

In a note - " Calhoun was amoug tho who d ni d 
to the President the pow r of r m 1 pt \: ith th 
"advice and con ent of th S n t .'' 

Now, as to Mr. Calhoun. In 1. I., 
works, he says, in relation to th d b t 
1789: '' The argum nt r sted m inly on th 
it (t?e pow r of removal) b 1 n d t th 
ecutive pow r , and was indi p n. hl t tb 
anc of th duty to t k ar th t tb 1 b 
txecuted.'' 'fhen ,, both p rti th t it 

n t 

11.._· ·e 1t pre s ~ . 
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also whate, 
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pressl.Y vested in hii11 and J 

h 
Constitution wh · h, over.ooked a provision of 

t e Ic expressly pr ·d c 
1 t einpo wer in&-C ovi es 1or the case 

- td1a oper to carr& . ongress to make all laws necessary 
an pr Y 1 ts own · 

hatever po . powers . mto execution, and 
also w Wer is vested · tl G 

f ·ts departn · m 1e overnment or 
any o 1 1ents or officers." 

"And what makes th f: · . . 
sed b f act mor e stnk111g, the very ar-

gument u y those who contended that he bad the 
powe: it1<lde

nd
ent1y of Congress, conclusively showed 

that it cout not be exercz'scd without its authority, and that 
the latter Departinent had the right to determine the 
mode and manner in which it should be executed." 

"For if it be not expressly vested in the President 
and only resul ts as necessary and proper to carry int~ 
execution a power vested in him! it irresistabl y follows 
under the provisions of the clause referred to, that z"t 
cannot be ezerc ised wit/tout the authority of Congress.'' 

After referriug to the great changes in the practice 
and operations of the Government induced by this de
bate and <lecision in Congress, he den9unces in no 
measured terms "the practice which still remains in 
the / ace of this express and important provision of the 
Constitution." And after setting forth the object and 
purposesof these provisions, he aads: '' But it bas been 
defeated in practice, and the corrupting and loathsome 
disease called , the spoils' has been introduced." 

And the evils following this usurped power of the 
President are dwelt upon and scathingly denounced. 

Webster before coming in sight of the throne, was 
of the sam~ opinion as Calhoun and Benton, Gerry and 

Smith, and Jackson and Kent, and Story and Clay, and 
H .1 Sherman and a host of others. 

am1 ton and Roger ' 

Th . an attribute of human nature, 
e love of power 1s . • • . 

d . . dered at that am b1t1ous rnd1-
an tt is not to be won . 
idual 1 . 1· hopes that at some t1me, however 

· 1av1ng 001 h. t end bl d to employ t is rem -
, th y might be ena e , 
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in its 
f Oval should a t least acqu iesce s power o rem ' . 

ou . Chi ef Ex ecut1ve. 
exerc1se by ,the . an o inion filed on the im peach-

Senator Sumn er, in p . f V ice-
ri al of Pn:sident J ohn son, sp~ak111g o_ 

men~ t Ad s g ivin g th e cas ti ng vote favonn g the 
Presid ent am ~ · bv 

. tl Pr esident , says : "1 he vote was g1 ven. -
power 111 ie . 11 · • as not 111-
one who, from p osition as we as pnn c1pl e, \~ ,, 
1. d t 1 ar tl1e Presid ent of an y pr eroga t1ves. crn e 0s1 e 1· " 

·1t in No. 74 of th e "Feder a 1st , Alexand er Ham1 on, 
prior to the adoption of the ~on_stitution.' and to secur e 
the confidence of the people m it, speakmg of the pr~-

. · "di"ng for the concurrence of the Senate 1ll VlSIOn prov1 

Presidential appointments as a check upon the assump -
tion of autocratie powers by the Executive, says: ' 1 The 
consent of that body (the Senate) would be neceHary to 
displa ce as wel! as to appoint. A cha~ge of t~e Chief 
Magistrate, therefore, would not occasion so v10lent or 
so genera! a revolution in the offices of the Go vern
ment as might be expected if he were the sole dispo scr 
of the offices. When a man in auy station had gi ve n 
satisfactory evidence of his fitness, a new President 
would be restricted by this power conferred u pon the 
Senate, and the '-result would be stability in our Gov
ernment." 

Nor <lid Hamilton stand alone in this view of the 
case. No one would have had the hardihood, prior to 
the adoption of the Constitution, unless opposed to it, 
to have contended for snch inherent and im plied power 
in the Chief Executive. 

The Constitution was drawn up to guard againstjust 
such doctrines of unlimited, indefinite, and undefined, 
inherent, and implied powers. It is the doctrine of 
kings, autocrats, and feudal lords, the most dangerous 
to the liberties of the people and the rights of commu
nities. 

The doctrine that has made Bills of Rights and 
Magna Chartas and Constitutions necessary to guard 

against 
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against the usurpat· 

• • 1011s of t t . 
laim of D1v1ne lltl .· yran s, ruling under the 

c . io11ty and . 
herent, inahenabJe , '. assum111g powers as in-

' ex p~d1en t d 
the exercise of Which tl , au necessary, and for 

P
eople, ignoble-vu]o- . iey were not answerable to the 

~a 1 , and serfs. 
This matter of the 

. . power of th e p ·a, 
for discus 10n 111 the . res i ent carne up 

Johnson, the priucipal i~;~eachm e_nt trial of President 
tl Secretary of W . cle restmg on the removal of 

ie ar 111 the face of th T f . 
Act before referred t e enure o Office ) o. 

B~t thou~h many of the counsel and Senators con
tend111g aga:nst conviction, argued in favor of the power 
of removal 11~ tl_1e President, and against the right of 
Congress to limit and curtail it, yet none of them rea
soned from first premises, but drew iuspiration second 
hand from the said debates and Acts of 1789, and prac
tice of Government subsequently . While a large ma 
jorit of Senators held that uothing was conclud ed by 
such debate and Act, and that Congress had full power 
to regul ate and fix the ten ure of office, Senator Trnm
bull claimed that Congress had the power to " define 
the term s of office and make them determinable, either 
at the will of the President or of the President aHd 

Senate, " and cited Acts of Congress in which the power 

had been exercised. 

Sen ator Ed m unds held that the regulation of the 

tcnure of office was not con~d d to th Pre ident, bnt 

left to the lecrislature. In this he agr ed with :Mr. Cal 
houn. He t~ok trong gronnd agai nst the Consti tn -

tional power of the President, and said the ffect and 

constru t· . by those favoring snch power to the c ton gn'en . . ,, 
deb t f 7s9 had ''no fon11dat1011 m fact, a s a nel . cts o 1 

and d . · a review of the debates. 
tnonstra ted 1t 111 . 

}I 1 concedi ug that the pract1ce was 
r an h ]<l eyen . • 

ju ·ri- . ' s to rcmovc d11ring rt'Cl'. s, yet 1t 
1 1 l I 111 me c, c . " I<l 11ot be 

·1 tionahtv, and cou 
f '1 l tf ] Il tl u . 



12 
oint tnent 

. th e session, except by apP 
practi ced dur~n g ,, . 

nd confinn ation . . power 1n 
a n•J at the Pr esid ent only h ad th e 

Sh errnan: " i 
1 " d a- reas on s 

. 'tl th e Senate, a n gave strot1b 
1ect1on w1 1 . 

coni iption by the Pres iden t alone . 
agaiust the as5uu . . . the powe r 

. rl'l Const1tut10u d1d not confer 
Fems: " ie " ld by M r. 

P ·aent but on Congr ess, as he upon the rest , 

Calhoun. . ade per-
w .11 · 5 afterwards Attorne y-General, rn 

1 iam , the power 
haps the most exhaustive argument against 

in the President. 
Sumner, also reviewing the debate and Act_o~ 1789, 

held that it was ,, of little or no force as recogn1zmg the 
power in the President alone," and referred to Kent, 
Story, and Webster, Clay, Calhoun, and Benton, as op
posed to the Constitution conceding such power. 

Morrill argued very strongly against the assumption 
of such power by the President, and den ied i ts exist
ence. 

Yates also made a strong argnment against the power. 
Hendricks placed his opinion in favor of the power on 
the debates and Acts of 1789, and practiced subse
quently. Boutwell referred to Hamilton as authority 
against the power, and mentions the fact that General 
Jackson, in his protest, only claimed the right to re
move '' Execu#vt officers / or 1.0/tose acts ke was respon
stöle.'' 

Howe held that the Pr sid ut h d not th power but 
that Congr ss had th pow r to fi t uur , and ~ited 
many cases wher th y had don so, and st t d that ,, in 
1835 Calhoun, as chairman of nat Committe had 
reported _a bill which denie tke Con titutional pm :r of 
the. Pr tdent," and that JI ot d for tb bll t 6 
agam t. 1 o 1 

. H ard took tr n gr u 
in lhe Pre id nt- th t if it in 
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13 
of appointinen t, theu it r . . 
jointly. es1ded in President and Senate 

Patterson : That no s I 
t uc 1 power was c 

th Presiden ' and if tl con,erred upon 
e · 1e Power of 

implicatiou, 1t Was in the -p . removal existed by 
resident and Se t 

Oth ers expres ed s1· ·1 na e. m1 ar op· · 
one who expressed contr 1~11~ns, and nearly every 

l ary op1n10ns pr a· d 
ho lding on t 1e de bate d e icate the1r 

an Act of 178 d 
the Executives since as b c 9 an practice of 

' eiore stated 
Althougr a two-thirds vote · • 

• O' the articles of im 
1 

was not obtained sustain-
rni:, . peac unent, yet the vote stood 
for to 19 agamst, and was m 1 . 35 

uc 1 more unanunous than 
that of 1789; and considering that the H . fi d 

h S ouse 1 n n _ 
ing, and t e enate as a court of im1,eachment 

. . the 1 . h r , were 
exerc1smg ug est powers and functions confërred 

upon _any_b~dy by the Constitution, the sanction of their 
Acts 111 givmg constructiou to that instrument would 

seem to be deserving of greater consideration and 
weight than those of the Congress of 1789. 

Thus we see· that in the absence of all constitutional 
authority, as expressed in the grant of powers, and 
without any express legal enactment granting such 

powers, and without any judicial decision on the ques
tion, but upon the dangerous doctrine of implied and 
inherent powcrs as the Chief Exccutive, and on the 

grounds of the propricty, cxpedicucy, a11<l n cessity of 
its exerci c by }dm, in all cases of his subordinate cx

ccutive officers, discharging cxccutlve dutics, for which, 

under the theory of our Govtrnmcut, he is responsible, 

the Pre. idcnts Jiave gonc on wider and farth r, x

tcnding the: rc:ach and exercisc of this urnrpcd power, 

until <lire tly, or ti'irough his chiefs in th Ex cntiv 
Departm nt he holds absolute control of the tcnur 
of cxrcutil 'm . down to the littl cross-roads post-o 1cc , . , 

1 
. 

lila t •r, and inclnding c:ven tlwsc who r ·c 1v t 1 1r 
f ii h 1 •11 " by and vith the cousrnt of th Scu-
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1 as never 

1 exercise of this power 1 were .1 w t 1e ~ d ties 
But, unt1 no . ' . ard to officers whose u Chi ef 

ted 111 reg r • l the been attemp f a character 1or wh1c 1 
· ando ·b· not cxrm/l,:C 1 eld respollSl te. 

. miaht be 1 •ds by the Ex ecu tt ve i:, protected from h is ral 
d . . f o .fftccs are 

All ju zcza_ . f the Constitution. 
ov1,;1011s O wer of 

express pr ~ rovides: "The judicia! P0 

· 1 3 Sec. I P~ . e Court Art1c e ' 1 11 be vested 111 one Supre111 
· d States s 1a / rom the U nite . . courts as the Congress rnay 

d · ch m/crior of the an rn SU . d establi sl,. The judges 
,· e ordam an · :ffices time to 2111 . ourts sh all hold the1r 0 

Supreme and infe~'tor" c 

<lnrin good behanor, &c. . tb 
g S 8 it o-rants to Congre-=>s ... e 

And by Art. 1 ' ec. ' 0
- • 5 preme 

"T nstitute tribunals mfenor to the u · 
power O co " d ,, · b 1 " are em -, Tl s "Courts an tn una s Court.' 1u , 
ployed as synonomous. . 

U nder th is express power, Con gress, 1 n I 86 I ' enacted 
as follows, Chap. 8, Sec. 2 : 

"That,for the purpose of securing greater uniformity 
in the arant and refusal of letters patent, there shall be 
appoinfed by the President, by ~~nd with the advice and 
consent of the Senate, three examiners-iu-chief, at an 
annual salary of three thousand dollars each, to be 
composcd of persons of competent legal knowle <lge and 
scientific ability, whose duty it shall be, on written pe
tition of the applicant, for that purpose being filed, 
to rcvisc and dctcr111i11e on tlu validity of dccisions made 
b)' examincrs, when adverse to th grant of letters pat
ent. Aud also to rcvisc mul determine in li!.:e manna 
upon tltc va!idity of the d cisions of xaminers in in
t~rferen_ce case?, at:id when r qu ted by the Commis-
s10ner, in apphcations for th t nsiou of patents, and 
to perform snch other duti as may b assigned 
to . the11_1 . by the Commi ioner. 'I hat from 
t!1eir dec1 1011s app al may b tak 11 to th Commis -
101~~r of Pat nts,_ in p rson, 011 paym nt of th fr 

~eriti:fter pre cnb cl ; that th aide amin r-in- hi f: 
C~~ _e ~ov rn d by th rul to b pr crib by th 

mts 1011 r of Pat O ." 
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At the time of th. 

18 en2ct 
ent office a Board of A . ment there was in the Pat-

. the ppeals and wl h employs words ,, t b ' ien t e above Act 
dl h d O e co1nposed '' r, undoudte Y a to tl re erence was 

B iese three E . 
composing a oard of A xamrners -in-Chief 

The Act has been 
ppeals. 

ainended f t· 
now the law provides "Tl rom tme to time, and 

t Office tl-: 1 ee E . ' . 1at lbere sha11 be in the Pat-
en xain1ners . Ch. f" 

. ted by the Pre .d in . ie ' who shall be ap-
porn s1 ent " b d · 

t f the S , y an w1th the advice and consen ° enate '> d b · • 
. ' an t eir duties are "to revise d determme up 1 . . 

an. f E . 
011 

t Je valid1ty of the adverse de-cis10ns o xam 1 ners . . 
f npon apphcat10n for patents and 

for re-issu~ o patents, and in in terference cases, and 
when requ1red by_ the Commissioner, they shall ,hear 
and repo_rt on. claims for extensions, and prepare such 
other LIKE du ties as he may assign them." 

It will be seen at one~ th tt the duties and. fnncti011 s 
of the Examiners-in-Chief are purely judici al. N~ 
executÏ\-e power is conferred. U nder this 1aw of 

1
86 r 

the Ex.:iminers-in-Chief composed the Board of Appeals 
and sit as a tribunal to hear arguments aud decide 
cases brought before them under the law, and they 
never acted singly or in any other way than snch tri 
bunal, having clerks and messengers appointed by the 
Commissioner and Secretary of the Interior, and a 
regnlar cale~dar in which cases are set down for hear 

ing,and books in whicli all their decisions are recorded. 

From the first they were given t~1c title of "judges." 
They never exercised any administrative or executivc 

fnnction or duty whatever. 

\Vhen the patent laws wcre be~o~·e the Forty -fi rst 
Congress, 1869 _70 , Section 480, g1vrng power to the 

Cominissioner to make regulation~, witl~ the approval 
f the s b · 1CY nncler cons1derat1011, Mr. Butler ecretary, e11 o . . . 
f M · · offering an amcndmcnt, said. assachusetts , in . . C.'' -

1 1 1 • 1 a /Joard of Exa11murs-uz- 11zc ' 
, ie has under 1111 fi 1 b 

•• 1 the l'rcsiclcnt and con rmcc Y Jonu uated JY 
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·t h. 1 . every re-
the Senate and who are qui e is equa s in d la-

&c ' r am willing tbat his clerks an b 
speet, • • 1 be su -
b . d all who hold under bim shal ore1s an . r 110- that 
ject to hi s rules, &c., bnt I am not wil 1 o_ ·r 
he shall have the power of annoying- and disturbing 1 

he chooses th e men who are app0inted by the same 

Power th at he is and wit h the same rank ." . . 
h · h · the b1ll rn To which Mr. J enks, th e c anman avrng 

charge, repli ed: • t 
"I think I can show that th e amendrnent 15 no 

needed. The power to make rules and regulations ap-
plies to the p rocceding s and not to perso11s." . . 

But the word "like" was inserted before du ties in 

t11e section defining the duties of tbe Ex arniners -in
Chief, so as to preclude the idea that the Commissioner 
conld call upon them to pcrform any other thanju dicial 
duties. (See Cong-ressional Globe, 2d Session, 41st 
Congress, page 2855.) Here we find a legislative
recognition 01 the Board of Appe::tls as co1:.stituted by 
the Examiners -in-Chief." When the Act of 1861 was 
up in the Senate, Senator Trumbnll, the chairman of 
the Committee, stated in regard to the Examiners in
Chief as a Board: "It is here proposed to create an in
fe : ior tribuual, using the very words of the Constitu
tion authorizing Congress to create sneb tribunals 
whose judges "shonld hold during good behavior," as 
by Sec. 1, Art. 3. 

But we are not left alone to this Act for the recogni
tion of the judicia! character of the office and tribunal 
by Congress fora dctermination of such charact •r, for 

we h~ve a_ judicia! decision right in point. It is cited by 
Law 111 hts. ':ork on Copyright and Patent Laws, page 
197, as dec1s1ve of the question.: 

District Court, D. C, Juu 25, 1861. - Snowden vs. 
l'ierce. - Judgc Dunlop. 

(Deci sio n on r cord in th Pat nt Office.) 

Held, Under th Act of 2d March, I86r (er ating 

the Exami1:ers.j 
Examiners-1n-Ct 
nized as judicia 
Con1tnissioner, \1 

judumcnts in du( 
on ~ppeal.:' * 
the Examrners .j 
as judicia! o.ffi( 
within the opti1 
independent ju 
Iaw, ar~ 1:ot, as 
Comtn1ss1oner, 
the mere orga 1 
pendent office1 
them when th 
peal. 

This is conc · 

Chief are purel 
Court has disti 
in-Chief are ' 
~fromPt 
Examiners-in . 

pose," &c., a1 
the Board as ti 

See Bt 
50 

I also appe 

who have bel 
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authori ti ve a 1 
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the ~ xami 1_1ers-in -Chi f 
Ex at11lll r ~in~Chi ef are as a Board of A 
ni zed as ;udtcia / on; e by the terll1s of th pApeals) the 
Conwiiss ione r, w110J.J•Cers, acting indep de et recog-

. d can I en entl f judu 111ods 111 lle cou on Y control then by O the 
on app nl._" -x- * ,, rse coine before the C~ w ~n _their 
the E ,:a1J11t1ers . iu .ch _U nder th e new law f mm1ss1oner 

· · I ,n; 1ef are b h O 1861 * * as jud1ctt1 °.1.1_icers ha . Y t e Act of 186 t 
' itbiu the op tiou of t l v ~ng power, wi thout I reated 
indep endent juaglllen~ ~1r,1~ t~, to the e'Xercise ~~~~r~l; 
law, ar_e r!ot , as llUder the t r acts, uu der the new 
Comn n s ton er, hut thei r ow: d sys tem, th e acts of the 
the mere organs of the C ac~s .. The y ar e no Ion er 
Pendent officers u- OU1m1ss1oner but ar . gd 

· .. c.1.e can 1 ' e 1n e-
them whe n their judo-m ton y reach and over ru le 
peal. ~ en s come regul arly on ap-

This is conclu_sive of the fact that h , . . 
Chie f are purel y Judicia! ffi t e Exam1ners -m-

. . o cers. But the U S S 
Court bas d1shnctly heid th t th . · · uprem e 

. a e <luties of E · 
in-Ch1ef are "essentially judicia! " d th xanun~rs-~ 

~ from Principal E · ' an at~ 
. . . xamm ~ s are to "the Board of 

Exammers-1n-Cb1ef Constitute a 'r .6 l r h 
" J1 .L. rz zma ior t at pur- . 

Pose ·c., and that :!~ B , "C 
' . v~> a. ongress provided 

the Board as a Tn bzmal, &c . 

ee Butterworth vs. Hoe, U. S. Reports 112 , p. 
50 . 

I also ap p e nd to thi s brief the opinion of gentlemen 
who have he ld the position of Examiners-in -Chief and 

Commi ione r of Patents, which should be considered 

authoritive and of g reat weight on this point. (I will 

furnish, if desir ed, a certified copy of Judge Dunlop 's 

deci ion.) .\ midst all this "slaughter of the innocents 

in E.ucutive offic es, never before has the cxecutioner 

swung hi a., over this judicial tribunal. 
nee a u e n . io n wa s ordered on the ground of in

ubordînation during a recess of th e Senatc, but was 

ban o b fo r the foll ow in g scssion. 

I make thi co nt ntion -
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0 wer ex -
·aent bas no Constitutional P d b 

Tb t the Pres1 oin te y 
a ·. lied to remove any officer apP 

pressed or impd . e and consent of the Senate. d h 
1 • 'th the a vic t an t e 11m wi ·sts it is in th e Presidell If such power ex1 , 
s ate jointly . . 1 power to en has the only Constitutiona That Congress 

fi the tenure of office. . 
reo-ulate and x . d E . . Chief without 

That I wàs appomte ~am1_ner-111-
. . . press ed or 1m phed. . any hm1tat10n, ex 

5 
invahd 

That the supposed order for my remo val wa of ,, th; 
being the act of "Grover Cleveland" and not 

President." . . . as issued 
That if such order was otherw1se vahd, 1t w . 

. S t d authonzed d ring the sess10n of the ena e, an was un b; the Constitution, and can~ot be sustained by any 
rule of construction or reaso111ng adopted for employ
ing such power, growing out of expediency or ne
cessity. 

That even if said order was valid, no vacancy had 
happened under it at the time he assumed to a ppoint 
my successor. 

That the vast weight of autbority from expressions 
of statesmen and from Congressional action and opin
ions of legislators is against the possession of said 
power by the President. 

That there existed no good ,ground for my removal, 
as is evidenced by the fact that none have ever been 
urged or specified while the great majority of those 
doiug business before the Office, and being cognizant 
of the proposed removal protested against it and certi
fied to "good behavior.'' 

That even conceding that the President bas such 
power, which is in doubt, and contested, it only re
Iates, according to the most ardent supporters of that 
position, to 

"Exe~utive officers, acting as bis subordinates and 
performing Executiv~ duties and for whose acts and 

. conduct he is responsible. , 

That the 
judicia!, a nd i 

That these 
each is a ju 
the Constitnt 

I therefore 
tested from t l 
removed froi 
va can cy in tl 
tio n of the ( 
o th er p er son 
to me , a nd a 

The Ron . G 
P resic. 

SrR: Ha v 
tions of Jm 
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of the Uni 1 
and urgent1 
and respectf 
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the Patent· 
constantly t 
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10 
That the. office of . 
.. I nd rn n Exa111111er-in Ch. f . 

judicia' a _o resp ect E . - ie is pure1y 
That these officers . xecutive . 

. d constitute a "t 'b 
each is a JU ge, and tl . n unal, '> of which 
the Constitution as duri: ;1r tenure of ~ffice is fixed by 

r therefore protest g good hehav1or. 
I ' as I have b f, 

tested [rom tie beginni h e ore so fonnally pro-
f ng, t at I hav b removed rom the sa· d . e not een leo-aII y 

. th . l office, and th t h .° . 
vacancy m e Pos1 tion h eld b a t ere 1s no 
tion of the appointinent of M~ me,_and the_comfirma
other person as 111y su . Bnckenste1n or any 
to me, and a public wr~~;~sor would be illegal, unjust 

R UFus L. B. C LARKE. 

APPENDIX. 

The Hon. C?'ROVER CLEVELAND, 
Presiden t of the United States. 

Sm: Having learned of the demand for th · 
. f J d R e res1gna-

ttons o u g~ . L. B. Clarke and J udge H . H. 
Bates, me~be1s of the Board of Examiners -in-Chief 
of the Umted States Patent Office we respectfully 
and urgently petition you fora recall of the demand 
and respectfully ask your consideration of the follow~ 
ing: 

It is of the highest importance to inventors and the 
public genera 11y that the Examiners-in -Chief shall be 
men of sound judgment a nd of xperi nee in all mat
ters relating to patents. The hxaminers-in-Chief of 
the Patent Office have present d to th m and have 
constantly to solve as intricate probl ms of pat~nt law 
and practice as ever come before a ny of the F ede~al 
cour , in addit ion to which they must be experts m 
science and the meahanic arts. . . . 

The Board of Examiners-in-Cluef 1s, 1f we may_ so 
expr our .1 ve gen ra11 y considered by tho; e 111-

t r t d · ' 5 the ba]ancc-whe 1 of the latent 
In pat nts, a tt of ffic a . . f the great, t mom nt - a m a er 

h. highn i_t J. o to all conc ~rn cl- that this Board 
b ui mt r t ·titutc<l and that its wcight and 

1 r I ·rly on 
nc 1 uld not b broken. 
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·ei k bas served upon thi s Board for ~ 3:nh 
Jud ge d dar _e g a long and honorabl e servic e, w ~c 
ars an urm d h h. ciati on 

b!s ~et w ith recognition an t e 1ghest appred tbo se 
of the in ven tors throughout th_e countr y ' an urts in 

t
. • before the Patent Office and the co d 

prac icing bl. Il aine an 
atent cases, and of the ?u ic genera y? bas g f bis 

~xperience and facility 1ll the c~rrect d1scharge of less 
duties which could not be supphed _by any n1!n o ental 
experience, no ~atter ?ow gr~at m1ght b_e h1S :.ked; 
qualifications bis habits of rndustry berng ~ . 
while Judge Èates has also served as an Exarn1ner-~n-

chief for many years, and is a man of the higbest or er 
k d d · · · e pracof Iea-rnino- and of the most mar e an mc1s1v 

tical sense
0

in the ready application of hjs great au d 

profound knowledge and ~?m~n~ndin_g abil~ties , _whose 
uniform judiciousness and Jud1cial m1nd, with h1s hab
its of thought and indefatigabl_e industry, an~ ~atte~s 
of common knowledge and umversal apprec1a!1on ; ~t 
being also to be noted that Judge Bates acqu1:ed_ hts 
present position in conformity with the true pnnc1pl_e 
of Civil Service Rul es, namely, by com petiti ve exami-
nation. 

Well knowing, with the majority of your fellow citi-
zens, and being im pressed with your desire for the best 
interest and constitution of the Civil Service, we sub
mit the above for your consideration, and earnestly and 
most respectfully ask your· attention thereto, sincerely 
believing, as we do, that the severance of either Judge 
Clarke or J udge Bates from his position in the Patent 
(?ffice, 'Yould be ~ great detriment and loss to the pub
he service, as theu continuance in the position as long 
as they can be kept, is of great advantage. ' 

W ASIIINGTON A 1~'roRN evs. 

Octavius 1\night, _Knight Brothers, of Washington, 
New York, St. Louis, Kansas City, Los Angeles. L. 
Deane, W.1?. Aughinbaugh,J. Forbes Beale, W. A. R~d
:ond, B~nJ. R. Catlin, E. M. Marble, Ex-Com'r of Pat· 

· E. Parne, Ex-Com'r of Pat nts· V. D. Stockb ·a ., 
Ex-Com'r of p t ' n ge, 
Patents· R ~ ents; R. G. Dyrenfo~th, Ex Com'r of 
ley H ' ff . l-Fi her, W.G. Henderson, Marcellus Bai -

, au c..x Hauff h 1 B 1''1d M Jam es J Sh 1 , ar es . 1 en, ax 
Anthon · p e 1Y, Wm. H. Finck 1, Pollok 

Y ollok, Phili 1 Mauro, Taggart, Ku 

.... 
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Denison, James L. Norris F C S M · k & L , • . omes, ason Fen-
r1c B 1 awArence, Munn & Co., Salon C. Kem~n W 

. art ett, lexander & Dowell C b & D '. . 
William C. Wood A E ' ros y onan, 
E W A d ' · • H.Johnson , Arthur L. Bryant, 

• • 
11 erson, Alexander & Davis, E. G. Siggers, 

g~rnrles { S&tockman, J. S. Bennett, Britton & Gray, 
asscoc Co., Baldwin, Davidson & Wight, H. A. 

Seymour, L. A. Conner, Jr., Dayton, Poole & Brown, 
J. S. Barker, Arthur C. Fraser & Co., Phillip F. Larner, 
Frankland Jannus Chandlee & Chandlee Pattison & 
Nesbit, W. E. Boyd, Ellis Spear (late C~mmissioner 
of Patents), F. I,. Middleton, Edson Bros., John J. 
Halsted, Frank A. Spencer, E. Evered Ellis, Whittaker 
& Prevost, G. A. Prevost, Howell Bartell, Fred E. 
Tasker, A. M. Smith & Son, T. J. Hudson, Prindle & 
Russell, T. J. W. Robertson, Henry Orth,J. M. Yzanaga, 
C.hurch & Church, Connolly Bros., J. R. Nottingham 
& Co., Johnson & Johnson, The Press Claims Co., W. 
K. Stevens, 0. E. Duffy, C. A. Snow & Co., R. G Du 
Bois, C. T. Belt, F. S. Ápperman, L . S. Bacon, Wm. C, 
Mcintyre, -Leggett & !Leggett, David H. Meade, C. A. 

eale, Wm. R. Kennedy, Arthur S. Browne, Frank L. 
Dyer, W. S. Duvall, J. Fred Reily, Jas. L. Skidmore, 
J. M. Nesbitt, M. D. Peck, Richards & Co., Joseph 
Lyons, F. F. Chapmau, G. H. & W. T. Howard, John 
J. Halstead & Son, Fennellon B. Broek. 

BOSTON ATTORNEYS. 

J. E. Maynadier, Henry W. Williams, F. F. Richmond, 
2d, Elmer P. Howe, John L. S. Roberts, Edward S. 
Beach, Wm. A. MacLeod, James H. Churchill, Jos. P. 
Livermore, Edwin Planta, Thos. W. Porter, Nathan C. 
Lombard, Alban Andren, A. H. Spencer, Herbert 
C. Briggs, .E. J. oyes, Cros by & re 0 ·ory, C. B. Tuttle, 
Chas. Allen Taber, Edwin W. Brown, Henry Chad-
bourn, Benj. Phillips. 

EW y ORK A'l"f RNitYS. 

Edmund \V t~nore, W. Hauff, W. C. Hauff, v· ic~wab, 
. Fa er DuFaur Parker M. Page, rthhur . nls n, 

'1 ' H in 1 ton ,ra atn , -' 
am \. Dnnc:an, '\ · · ~ , . ' u l \V r-
har] \ . f rb s, J~mes k1lton, L m . 

r·11, nd tb 
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CHICAGO A'l''I'O RNEYS . 

C K tl e11rY S. 
L L Bond W. S. Hatcs, · . Offi eld, JJ. G . . , J w ch aS . 

Tuttle, Ephram Banning, 01111 · Munday , J ~lrn 
Page J M Thacher Dryenforth & Dryenforth, d ' . . ' 1 ~ Bd war 
W. Hill, Taylor & Brow~, Samu e E. ~~b be us, II. C. 
S . Evarts, Thos. F. Sh er~den, :>Geo. T . h sher , Jr ., C E. 
Kennedy, F. A. Hopkin s , I. C .. Dyrenforth, .Adock 
Packard Cyrus Kehr, Ja s. B. Erwm, Edmund . &. 
Dayton, 

1

Poole & Bro:,-vn, J. W. Dyren _forth, Bll~o~t P. 
Hopkins, Lysancter H1ll, C. C. L1nth1cum , Ge_o ge & 
Brown, W. H. Dyrenforth.' N. C. Gridle y, _ Pier~ C 
Fish er, Gridley & Hopkrns, John G. Elhott. · · 
Bul kley, and others. . 

In addition, similar petitions were presented fro1:1 
Hartford and New Haven and Philadelphia and Baltl
more and Cleveland, &c., and remonstrances by letter 
from individuals all over the country. 

To :Judge Elis Spear, V. D. Stockbridge, R. 5. Dyr en
f ortlz, Hon. H. E. Paine, Robert Fisher, form erly con
nected witlt the Patent Office as Examin ers-i'n-C!tief 
and Commissioner : 

It being important to determine the character of the 
office of Examiner-in-Chief in the Patent Office
whether it be Executive or judicia!, or both-will you 
kindly give an expression of your opinion? 

It appears clear to me that the office of Examiner 
in-Chief is and ought to be purely a judicia! one. 

ELIS SPEAR 
Formerly Ez.-in-Cltief, Ez. Com'r of Pdt cnts. 

I concur in the above d 1 • b Ch. f A . ,_ar~ ' rnvrng een Examiner -i n -
. te ' sststant Comm1ss10ner and Acting C . 

s10ner I add th t h .' . omm 1s
exerc1·s' f a_ t e Exanuners-m-Chief have and 

e no unct1on or d t · 1 
Board of A 1 u Y save as Jt1uges acting as a ppea s. • 

V. D. STOCKDRIDGE. 

J occupi e 
Jndge Sto d 
t h e offic e < 
judici al. 

I co ncur 

I thi nk 
jnd ic ia l. 
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I occupied !)ie saine positions as those ruentioned by 
dge tockbndg-e, and am clearly of the opinion that 

J1
lt office of E>:a111iner.i11-Chief is pure!y and sole!y t 1e . 

. dicinl. 

]

11 

R. G. DVREN> ' OR'I'H. --
I concur in the opinions expressed above. 

-- H. E. PAINE 

I think the office of Examiner-in.Chief is pure!y 

judicial. ROBERT J. FISHER. 

Formcrly Exann'ner-z·n-C!tief, 
Asst. Com!r of Patents. 



MEMOR AN DUM 

1 n the matter of the Confirmation of J. H. 

Brickenstein as Examiner=in=Chie f 

in the U. S. Patent Office. 



f Lh co111lrn1atiun f 
In LIJ" nwLLer o . . o a ·uc e8 ·or to 

l\lr R. L. I3. lark , r rno\ · cl ftom the position of Exanli-
ner--in- hief in the United . tate Patent Office, it has been 

J ou hi L>elwlf tliat lus ucce 8or should not be u rgeo . con-
firm d for the rea ons-

(1) rrlrnt the Pr id nt hu. no ri?ht to remove an Ex-
andner-in- hi f, cept by and witb the consent of th e 

ennte, and . 
(..,) That th bonrd of E.._,ami_n rs-in-Chief in the United 

~,tnte Patent Office is an mfer 10r court or tribunal under 
Art. III, c. 1 of the Constitution, and therefore these 
Examiner -in- hief hold office duri11g good behavior. 

either of these rea ons is tbought to be valid . 
... o di cus ion of the first ground seems necessary. 
A to the econd, the following considerations are pre

ented, and it may be well at the outset to call attention 
to the character and duties ot this board of Examiners-in
Chief. 

The important sections of the statute having reference 
to this board are the following: 

" EC. 476. There shall be in the Patent Office a Com
mi ioncr of Patent·, one A sLtant Conunissioner, and 
tll'l'ee e.i:mniners-in-chiej, who sba11 be appointed by the 
Pr . ident, by and with the ad vice and consent of the 
1 'enate. Alloth ~rofficers,clork ,and employés authorized 
by law for ~he Office shall l ppointe<l by the S~cr~tary 
of the Jntenor, upon the nomination of the Comnuss1011er 
of Patent . 

" EC. 4 2. Th exami11er -in.chief hall b. persons of 
comp_ t nt Je ,a] knowled., ·md ,·cientific ab1hty, whose 
dut,v ~t . hall b , on th writtcm petition of the app~llant, 
t_? ! in e ~nd deter:rnü e upon Lh vnlidity of th adverse de-
ei ion ot anim ·r U[ 1· t1·01>s for r>at uts, nrHl fi • • )ûlJ app 1ca · d 
or r -1 ·. ll of Jiat ·11t , 1 . . tcrfereneo cases: an ' 

wh ll r 1uir ,I b tlJ'l ', Ml< .m. in r tllcy slw.Jl hear and 
"' on mi •. wne , 



2 
. , nd porforrn such oth er 

. f' t s1ons, a 
" ort npon chwns or ex en 1 !Il 

rl'k~) duties a · h e may assign t 18 f. r a nai en t or for the 
i e E l" cant o r . h h b "SEC. 4909. very app 1 the claims of whic ave een 

re-issue of a patent, any of interfererice, may appwl 
twice rejected, a11d every p~rty to ~nmine?· or of the exarnincr 
jrum the decision of the pr~marY

1 
exa se to 'the board of exarni

in charge of inte1jerences in s~c i,J caf, ~ Jor sv,ch appeal. 
11m·s-in-ch1'ej; havirig once paid t _1e. ~issatisfied with the <le-

. '.' SEC. 4910. If s~ch p~rty ::r he rnay, on rayment of 
c1s10n of the _examrners-m cll1 Conunissioner m person." 
the fee prescribed, appeal tot 1e 

It will be noted that the main and practi~ally the on;y 
duty of this board is to revise all d determ_me upon t 

1
.
0 

validity of the adverse decisions of th e primary exami-

ners. . . 
Though this function of revisü1g th~ de?1s10n. of. t~ie 

primary examiners is necessarily exerc1sed lil _a J~dicial 
way, it is at once apparent that the powers of th1s tr1 bunal 

are not those of a court. 
i owhere does the statute so refer to it. It is a tribuna1 

r , THE PATEN'r OFFICE, l1as no jurisdiction outside of it, 
bas no seal, issues no process, is not a court of record; it 
can not punish for contempt, can not sumrnon witnesses, 
can not require evidence to be produced before it, can 
not and does not issue any judgments or decrees. lts 
decisions take effect oniy through the Commissioner of 
Patents. Even if it d cid s that an applicant is entit1ed 
to a patent, and the patent is grant d, it is signe<l by th 
Cmnrni.ssione1' of Patents, and tb pat nt is, wh n granted, 
only the evidence of a prima facie right whos va1idity 
ha· ub equently to be determined by the Fed ral courts. 

In the conduct of its proceedings it i gov rn d by rules 
e t~bli hed with the approval of tb S cretary of tb In
terior by the Commis ioner. lts deci ions r a 1 ble 
to 1 . d h. d · · · PP a nm an 1s ec1 1ons are bmding upon th E . _ · l · r x 1n1n r 
m- ue. 
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Th e Commi ssioner h as h ad occa ion to in i t upon thi 
point with referenc e to tb very Mr. Clarke aborn re 
ferred to. 

In the case of Clymer v. ~il~y, C. D. 1874, p. 73, Gen
eral Legget, the then Com1rnss1oner, said: · 

"The que -tion * * ~ has been twice before the 
Actji:g Comm_i ior~er, and m bot~ in stance clearly and 
pos1tively dec1ded m the affirmat1 ve, and that hould be 
so considered by th e Examin er. In the second deci ion 
~he Acti?g Commi ioner_ take occa ion to ugge t th 
1mpropriety of the Examrner or Examiner-in- Chief hav 
ing revived this question in the further exa min ation of 
the case . 

. "Yet in the final action oî the board, one m ember (Mr. 
Clarke), with both of the Acting Commis sioner s before 
him, and in full view of said suggestion, tak es occa ion 
again to revive and discuss the question, in a manner, 
too, not altogether courteous . In doing this he has been 
guilty of an official impropriety that can not be pa ed 
in ilence. The official decisions and directions of the 
Commi ._sioner and Acting Commissioner are binding iipon 
all in the office, includirig the Examiners-in-Ohiej, un til re
ver ed by the Secretary . There is but one cour se ope n 
to officer . and employes in the Patent Office who èleny 
this relation between the head of the office and the ub
ordinates." 

The case of Snowden v. Peatce, MS. (App. Ca e ) Dun
Jop, J., decided in 1861 i. r lied upon as authority for 
the contention that th board of Examinors-in-Chief i a 
tribunal indepen<l nt of th Commis ioner of Patent. . 

The. tatement. made hy th judge in that case were 
not neces ary to the d ei. ion of th case and wero purely 
obiter dicta. Moreov r, in Hull v. Conuni ioner of Pot

ent~, 7 0. G. 559, dccid r] in 1875, it wa oxpressly d cièled 
b) the majority of th uprerne 1ourt of t_he Di -trict of 

olumbia, that the Commi.-: ioner l1acl the nglit. to r vi.· 
\· n tl1e fövorabl deci. ion.- of the Exnminer ·-in- 1hi 1f, 
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. d ontrolling tran -

1d111g an . · · · 
P •:1,r tbat urrou 1 

1. ·ted J·ur1 d1ction, 1 
It thus ap c . h its lll 11 
. f thi board wit . f Patent s and the 

act1ons o . the Comu1iss1oner o 
the authonty of . . 
Secretary of t~e Intenor. ed that t~is board of Exam1-

y t it is senously contend C urt under rt. III, 
e_ Ch1· ef is a Uni ted States o 

ners-m- . . 
Section 1, of the Constitution.stitution referred to is Art. 

The provision of the Con 

III, Section l. ·t d States shall be vested 
"The judicia! power of the_ U~~:h i·nferior Courts as ~he 

in one Supreme _Court,_ and Illt· ordain and estabhsh. 
Congress may from t11ne to 11:!e and inferior courts, 
The judge ' ~oth of tdhe .. su? ood behavior," etc. 
shall hold their offices unng g 

Article I, Section VIII, provides: 
The Congress shall have power-

" 9. To constitute tribunals inferior to the Supreme 
Court." 

The authority alleged to support thi contention i 
Butterworth v. Hoe, 112 U. S., 50. 

In Butterworth v. Hoe, the court was considering the 
relative powers of the Commissioner of Patent arn.1 the 
Secretary of the Interior, and iu stating . ummarily the 
varjous ections of the statute rolating to the procedure 
to be followecl in the Patent Office, u ed the following 
language: 

~' The claim_ is ex~mined in the first in tance by n, 
pr1mary exammer ass1gne<l to the cla:s to which it b -
longs; if twicc rcjcdecl by ~1irn, the applicunt is cntitlPd 
(R. S. Sec. 4409) to ap1>0~tl _fr?rn his dccision to that of thr 
boar<l of Exammers-m-Ulnof, con1ttituted a trûmnal /or thol 
purpose; arn~ fr011: U_icir <l~cision if u.dvcr e, h 1{uiy ap
peal to the Comm1ss10ner m per on. R. s. 4910." · 

The wcml "trilmnal" is u c<l in its ordin ry <1 • nipti 
1 



. t use does not necessaril y rn 
en ' and I d d thi s board as ean that the 'u-
rerne Court reg ar e a court, rn u ch l 

p U ·t d Stat es Court under Art. III of the C . e a 
a n1 e . b d f E onstitur 

The cbaracter of tlns oar o 1 xam iners -in-Ch· f ion. 

t under consideration, and there was notb1·n i_e wa 
no I th at th g In the 
case to remotely suggest c. • ere Was any nece it, ~ 

· It certamly , J 1or 
definiug its sta~us. . . never occurred to the 

J·udges to imagme that tlns appeal board in an ex t· . ecu 1ve 
bureau of an execut1ve department of the Government 
was a United States Court. 

The whole argument of M_r. Clarke is based upon t.he 
assumption that because a tri~unal, ha ving duties judicia! 
or quasi-judicial in character is c:eated by act of Congre , 
that it thereby becomes a U mted States Court, w ho e 
judges shall hold their offices during good behavior. 

That this is an entirely erroneous assumption is shown 
by the fact that actual courts of justice having all t.he 
powers of courts in the legal sense of the term, have been 
created by Congress, and have been expressly decided by 
the Supreme Court, not to be United States Courts, or 
within the 3d Art. of the Constitution. 

Thus: in McAllister v. U. S., 141 U. S., 17 4, the question 
arose as to whether the Territoria! Courts carne und er this 
provi ion of the Con titutiou and the Supreme Court ex
pre ·s]y held that they did not, and that a jndge of such 
court was not excepted from that provi sion in th e_Tenur e 
of Office Act (now repealed) authorizing the Pr es1de11t to 
u pend or remove ei vil officers "except ju<lge of th e 

Court of the United State s." 
A number of ca e. ar e roforrcd to by the court. l 
I A · 511 546 t 10 
n mencan In . . Co. 'IJ. Cantcr, 1 Pot., ' ' 

court aid: 

" \Ve l r • • , one step furLbcr, 
to . Ja\ e on ly to pur u e th1 su bJect(, • ·t1·' ution doe" 

perce1 v ) tl , t t 1 . f tl e on l, l 
uot ap 1. t u_ i~ · provi. ·ion o l <lcclar s that. 't 1 

1 ) o 1t. rh next . ontcnce 



ö 
d inferior cour t., ·hall 

·ud gcs, botli of t h e ~upre me ~: ]iavjo r .' Th e juclgc of 
·Loicl Llieir offices <lurrn g go?<1 ho ld thefr office for four 
Lhe Sui, erior Court s of Fl onda t con stitutional court , 

t th nre no C t' t t' years. Th es~ co
1
~1~,1' er,, ·'con forr ed by t_lied o~rs

1
1 u 10 11 

in which th e JU C lClcL power be depo sJte . 1ey ar e 
0 11 the General Govern ment c

1
an are legi slative court 8, • · · T 1ev . . incapabl e of rece1v111g It. 
1 

-: aht of sov ere1g nty wh1ch 
created j n virtu e of th e generar rl; virtu e of that clau e 
exists jn th e Governm ent, 0 k all needful rul es m1<l 
which enabl es Congr ess to ma _et belonging to th e 

. t' the terr1 ory . . 
reg:1Iat1011s respec u~g . . . n with which they ar e m-
Umt ed States. The Juri s~i~t_i~ l power which is defin ed in 
vested is nota pa rt of that 1n ~cw b t is' conferre<l by Con
the third art-iele of the ConStitu tion , u l powe r s which 

. h t · f those ge n era 
gress, m t e execu wn ° ··t · ies of the United 
that body possesses over th e Tern or 
States." 

And iu Benn er v. Port er , 9 How ·, 235, 242, 243 : 

" Congr ess mu st no t onl y ord~in. an_d ~st~bli sh cou rt s 
within a State, and vr escrib e their JUr1sd1ct10n, but th e 
judg es ap point ed to admini ster them rnv,st posses~ the cori
stitutional tenure of office before they can b ecorne mv e~ted 
with any portion of th e judicial power of the Umon . 
T here is no exc eption to thi s rule in the Con stitution." 

No term s through which th e Examiners-in-Chief shall 
hold office is specified in the Statute. 

Th e correct inference from the omi ssion in th e statut e 

of any statement definin the term of office is, therefore, 
tlrnt tbi s board of Examiners-in-Chief is not a Fed eral 
Cour t , hecau.se it doea not possess the constit1diO'J1al tenure of 
office. 

If the Congres8 hacl intended to make thi s board of 
appe:i 1s an in ferior court in the constitution al sense, th y 
woul,1 h~vc ex pr es ly made it so, and wou1<1 hnv e .·p i
fi ,c] that t ht Exa miner -in-Chief hou]d hold oflH·e dnrin g 
g-ood behav ior. 

A it i , th . ta tut e provid l l 
on y t 1 t th ]1, ·am itWt'!-1• 

Î' 

j 

t 
1 
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hall 
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no cm 
per. ·011 app iu d to b· E xaminer -i. . 
have for many y ar: ted ha h 
"cluring th plea ur e of the Pr id 11 

There i , Jwwev r, a more fund, m 
re rar<ling this board a a T . • u . 

It was the xpre ·s purpo -e h 
as <li. -tinct as po. ib1e the judi ·i l ud 
of the Government. 

If thjs appeal board is a F <l r l 
curious anomaly of a United tat 
an cxccuthre uur au of an X cutÎ\• 
an xecuti ve subordinate and at 

Jatter ha.vin g authority to r \'Ïew th 

If Congross had inten<led to creat 01 h, 
that tliey wer creating any . uch judi i ] 
they would hav tak n gr at are d finit ly 

No authoritics are nece ary to ~ho · th. t 
and judicia! branche of thP Go\T r 
been kept rigi<lly apart. Tl:e followin · c1 , 
however be intere ting. 

~rhe Supreme Court in he ca e of Gordon v. . ., 2 
Wall., 561, refuse<l to ent rtai , n app al from th our 
of Claims as then con -tituted, becau e it · L1 ei ion w re 

reviewable by the Secretary of the Trea ~ury, an executiYe 
officer, and that fäct denied to it the judicial power from 
the exercise of which alono appeal could be taken to the 
Supreme Court. 

80 also in U. S. v. Ritchie, 17 Howard, 525, it. ecm to 
have been assume<l that no appeal could be taken from 
a board of executi vc officers (land commissioncr ) to a 
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. . . . as 8ustained only on th e 
court and the Junsd1ct10n w d t ·t . h. ' . · depen en UI s 1n w 1ch 
ground that the act10ns were 111 b th t· h and o par ies ad 
the qnestjons were heard de novo, 
full right to introduce evidence. 

If a tribunal from wbich appeal lies to an executive 
officer is not an inferior court under Art. III of the Con
st.i1,ution, then this board of Examiners-in -Cbief is not a 

Federal court. 
It is, therefore, apparent that if this tribunal is a court 

at all it certainly is not an inferior court under Art. III of 
the Constitution, since no tenure of office during good 
beliavior is specified in the statu te creating it; that this 
board is entirely within the executive, not the judicia!, 
branch of the Government; and t.hat its members are 
tlierefore subject to removal by the Pr esident as are other 
executiv e officers. 
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Coltnnbu.s Ju.net ion, Io a. 
Febuary 1, 1896 . 

Hon.R.L.B.Clarke, 
wa .... I1il1gton, D. c. 

My Dear ~1r: Please ac ~81)t my thanks for 
a copy of your brief and Protest presented 
to the senate in the mat ter of your attempt-
ed rem.aval by the President .......... . 

The controlling question is seen to 
be as to whether the office 1s judicial or 
not. I~ it is that ends it. That the o~
:fice is judicia! to all intmts and purposes 
the showing of the Brief goes to establish 
the fact 'beyond a doubt and makes your posi
tion in this regard 1nv1no ible . 

• ti th all con:fidence in the resul t of' 
your case before the senate, 

I am. trn.ly yours, 
Fr ancis 1-'ringer. 

Judge Springer :for many year s Ju .age 
of the 1st Judicial District Iowa, and no 
man stands higher in the judiciary of the 
state. 

-----o- ---
An op in1on is asked as to the charac 

ter of the Board or Appeals in the Patent Of 
ficc. 

e have always consider ed the BOarü 
of .APpeals 1n the Patent Office as purely a 
lud1c1al Tribunal, w1 thout a . ·ingle execu
t1 ve function, and mol l y~ independent of the 
Comm1ss1oner or secretary of the Inter1or. 

~here can be no que s tion about this 
and ne1er has been. 

P.. • .. Pa1ne, Ex. com, o:f Pats; 
Ellis sPear Il n Il 

• <-mforth 11 11 " & Ex. Mem of"Board . 
. H.Doolittle Ex. Asst.com.of Pats. 

R.J.P1sher Ex.of Brd. Ex.Asst.com,Pats. 
V.D. toc-ridge » 11 " u 11 " 

. A • ,.. T.1our • 1, 



H OOD UILDIN , 

T L PHON .WO. 

Ol'IIGINIIL MlM Pia o, THl rll'IM ! 
JIA l,H 1'1A flN, 

l' otnJ r cm1m1-iüuLr ,,r J'uf~nl a, 

JlOTThRT • 111', Wl(.;'IC, 
J•nt nt o,un kir IUJd Jt.alJ rt. 

D Wl1'T C. LA Wlll'NC!t, 

ATTOJIJU V ~" ~n~;~ ... ~~~nA:n~:.:· or hl"r 
Ntn~ Yk, r• ~nAo:~g" Commt u lon r nf Jln.h:nt a, ft_, nmJ~ 

C tr n ~n nud m ~o r~f Af>llt'A1N 

ttOWAll.D T. l 1HNW1CK, 
l'nlenl Lawy ·r. 

~ 

~ 6 ~K-- h~ ~ 
~ 1r~ ~ fL-~ }f!~/ ~ 

(/ 
z6r ?21~~--~ ~ ~ 
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mat ~ R 

~ sict fr ol"!l argument of Ex-co 1isAioner of Patente, 
,haR . ·:aAon--in t.h11 Gord on f'lcP-an Te logra!)h Cal1 le. 

ide distinction ia to be observed in relatior. to the 

f' adl!liniRtrR.tion his in the !)ararn.outit controlling 

ity. But the urant:lng of' a patent is a judicial act. 

n e~e er.cP; to AUCh ca.es the 1a has provided a series of 

ar,:pe ato tribuna1s, of' .ich he in one. lhen act ing ih that 

ear,a i ty he c revArRe the action or the E arniners-in-Chief . 

Bu li ke a11 other aprellate tribunals, he must ait in that 

c ei y t il a Cl'ise iR duly present0d to him, t ef'o:r c he can 

in l"'!!!edd e ith tt . iie cannot decide bef'oreha n d in n::att cr o 

o t.at a ure. 

'i"he ad iudicat ion of' d1f'f'icult lee-al quest ions was, in 

fac , onP, of' the y,rime pul'!)oses f'or 7hich this board mn or

ani~ed. n.nd in theqe ad i11dicati01~R their po er ,as lef't un-

rP-s ric ec. I~ doubts exist in any rnind upor. this subject , 

he_ w1~ be dissipa cd y exarninine the de 1ate in the House 

o P.e. cnûr.tativeP ( here thin act of 1P7r originated) while 

t s P 1 .1ect Yl"R ur1d0 ctiscurrn1or. there . ( See cong . Globe 

a t 4 , !>. 2mm. ) 
}! 
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