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PETITION OF RUFUS L B CLARKp \okiNG THE SENATE 10 INVESTI-
GATE THE MATTER OF HIS R pstova L pROM THE OFFICE OF  xan
EXAMINER IN CHIER Op iy povpNy oFpicE; ALSO PRO-
TESTING AGAINSD pyp powgR OF THE PRESI-
DENTT0-MAKE SUCH REMOV AL

[Presented to the D*j"f”" b.l‘: Mr, Gear, of Iowa, and referred to the Committee on
the Judiciary, Glhl‘ll:n'y 19, 1896, with petitioner’s brief.]

To the Fifty-fourth Congress of the United States:

Your petitioner, Rufas L, B, Clarke, represents and states that he is
a citizen of the United States, and was appointed an examiner in chief
in the Patent Office by the President, by and with the advice and con-
sent of the Senate, April 21,1869, and continued faithtully to discharge
the duties of the office until the 31st of March, 1895,

That on the 28th day of February, 1895, and during the session of
Congress, an order was signed by Grover Cleveland for his removal
from said office, without any cause assigned or existing, which order
has been enforced.

But your petitioner avers that the said office of examiner in chief is
purely judicial, and has been so recognized in the Patent Office and
Interior Department and by the Supreme Court of the United States,
and so decided by the district court of the District of Columbia, and
has ever been considered and held to be independent and free from
Executive control,

And your petitioner e¢laims and holds that there exists no constitu-
tional power in the President to summarily remove an examiner in chief
from office, but the tenure of the office i8, a8 1t ought and was designed
to be, during good pehawior; that, at all events, the removal can not
legally be eftected except by the joint action of the President and
Senate. :

That although t}e practice has prevailed, and been acquiesced in to
a great extent, of removal by the President of executive officers for
whose acts he is responsible, yet the reasons relied upon for such remov-
als do not apply to examiners in chief, and never before has such a
removal been attempted during the existence of the office since 1861,
but it has beey free from place hunters and spoilsmen.

That the examipepg in chief have no executive functions and perform
no acts for whie, the President is responsible, but that their duties
are purely judicia] jg manifest by the terms of the act creating them,
and is establisheq by the evidence of ex-Commissioners and experts
appended heret,, y

Your petitioney therefore prays that this matter relating to the con-
stitutional powey (¢ the President to remove him as examiner in chief
without the concurrepce of the Senate may be inquired into and acted

upon by your honorghle body-
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BRIEF.

To the Senate of the United States:

Supplemental to the briet herectofore Presented with the P‘-'”tes_t ot
Rufus L. B. Clarke against his removal by the president as €Xaminer
in chief in the Patent Office, appointed by the president m}d Senate.

In such briet [ have shown that no express power is conferred by the
Constitution on the President to remove any offjcer s0 nppm_nted. 2

I have shown that Alexander Hamilton, before the adoption of the
Constitution, in a published article, declared that as a check upon the
possible assumption of such power by the President *the consent of
the Senate would be necessary to displace as wel] as to appoint.”

I have shown that this view was held by Calhoun, and Webster, and
Clay, and Benton, and Gerry, and Smith of South Carolina, and Jack-
son, and Roger Sherman, and many others of their contemporaries;
and Kent, and Story, as commentators on the Constitution; and of more
recent statesmen, Senators Edmunds, and Trambull, and Harlan, and
Sherman, and Ferris, and Williams, and Sumner, and Boutwell, and
Howard, and Patterson, and others; in fact, a majority of the Senate
of the United States held the same opinion.

I have shown that all the discussions, all the opinions, all the legis-
lative actions touching this power of removal by the President related
exclusively to “executive officers for whose acts the President was
supposed to be responsible.”

I have shown that the practice of removal by the President in every
instance was wholly based upon the ground that as «“Chief Executive
he is required by the Constitution to see that the laws are faithfully

executed,” and therefore should be held impliedly to have the power to
control and remove all “executive officers for whose conduct and acts
he is responsible.”

No argument ever urged in any discussion, no reason ever given in
any opinion, no ground ever taken in support of any act, can be cited
‘to sustain the holding of implied power in the President to remove any
officer appointed by him and the Senate other than such executive
officer for whose acts he is responsible.

And, of course, there is no authority, however weak and question-
‘able, for his removal of officers not executive and for whose acts he is
‘not responsible,
+_And on this point I wish to enlarge and make my premises, if pos-
sible, more clear, and conclusion more irresistible.

i doctrine of “implied power” in the President to remove such
-Gxecptwe‘ Omcel‘s grew by degrees out of Whaat .‘Was first Sﬂaid by Mr.
Madison in the debates to which [ have referred in my brief. And yet
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. »the he
- _ting the Deaq
viston nl'l“”"t,l e Presiqa Of an exccutive department the words “to
be removed by Lcld distil‘;;{]',,
adison - v . : . 2 .
vl M‘ldhm)r refuse g, ¥ that it was «discretionary in the legisla-

ture to give V° 1 toly neasrivilege to the President,” and said he
«thought 1t ”b‘ﬂufrog] 1696883")" tl‘%&t the President should have the
power of 1“3“1“3.‘1)16 for thej 37 and, It will make him in a peculiar
manner l‘CSPOIMICOnSrituti  Souduct.”

Again, ¢The : l_(,sp(ms(?“.d_emzmds that there should be the highest
possible degree O, f the K .lblllty in all the executive otficers. * * *
Now, if the heads© ‘Xeeutive Departments are subject t val

5 ik tﬂ'lone, we | b l L& LS & subject to remo v
by the Presiden he QOB ave in him security for the good behavior
of the officer. x\~ecut‘svn0t conform to the judgment of the Presi-
dent in doing thE_ 3 ot '@ duties in his office he can be displaced, and
this malkes him 1ésk "l?llble to the great executive power, and makes
the President 1‘951‘(."1'511- 6 0 the public for the conduct of the person he
has appointed t0 :li(‘) M A0 the administration of his Department.”

Again, “If the 1}‘81(19“'3 Should possess alone the power of removal
from office those who 311“6} eémployed in the execution of the law, they
will be in their PrODer Situation, * * * and I conceive that the
President 1is s11thc'1el}tly_&ccountable to the comnmunivty, and if this
power is vested 1 him, it will be vested when its nature requires it
should be vested.”

« If anything in 1tS nature is cxecutive, it must be that power which
is employed in superintending and seeing that the laws are faithfully
executed, but by officers appeinted for that purpose; therefore, those
who are over such officers naturally possess the executive power.”

Now, though this argument was made with the distinct understand-
ing that the power of the President to remove was not found in the
Coustitution, either express or implied, but that he of right and neces-
sity ought to have such power in regard to the executive officers for
whose acts he is responsible to the community, and, therefore, it should
be granted to him as a “ privilege” by legislative enactment; yet, sub-
sequently, in following out this argument as to the propriety and neces-
sity of this power being lodged with the Chief Executive, it seems to
have been brought to a conclusion that this power over all executjve
officers must rest by implication where of right and necessity it ought
to rest—in the President.

I have gone thus fully into the orizinal argument made by Mr. Madi-
son, from which all subsequent arguments for this Presidential power
and action drew inspiration, in order to emphasize the position that
the exercise of such power has been wholly urged and sustained in
relation to “excentive officers for whose acts he is supposed to be
responsible,” and to none other are the reasons applicable.

I have shown that though this doctrine of implied power in the Presi-
dent to remove spel, officers has been questioned from the beginning,
and has never haq any legislative or judicial sanction, yet from the
time of President Jaekson it has been extensively practiced, but never
In regard to other t},qy «executive officers for whose acts the President
was responsible.”

Thus, President Jackson himself, as quoted by Senator Boutwell on
the Johnson trial, «only claimed the right to reimove executive officers
for \}']108{% acts he wag resp()nSib]e-” . oL )

What is the distinetion between executive and judicial officers?

Webster, undep the word “executive,” says, *Having the quality of
__as executive power or authority; an execu-

executing or performing C Oor y 1l exec
govermnen’r, executive is used in distinction

tive officer, l('n(n(. in
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The examiners in chief come clearly wwigh;, *¢his def a ik a ‘
«jndicial” officer, and not within that of ay «ggecutive,” an us I ‘
think it is a tact established beyond Controyersy, that this sul}).posed
implied power of the President to remove officerg appoin ted by him, by
and with the advice and cousent of the Senate, is limited, in theory ag
it is in practice, to such executive oﬂl_cers a8 above sta’ged, and I defy
anyone to show a single case where it has heepn exercised outside of ]

such offices. ’

We have it, then, that there is no express coygtitutional power in the

President to make removals; that there is no yuthority, by opinion,

| enactment, precedent, nor practice, that he hag the power, by implica-

§ tion, to remove any officer so appointed who is 10t an ¢ executive officer

for whose conduct and acts he is responsible,”

But an examiner in chief or judge in the Patent Office is not, in any

sense, an ‘“‘executive officer for whose conduct and acts he is in any

sense responsible;” therefore, the President has no power, expressed or
implied, to make such removal. ' |
That an examiner in chief is not an executive officer, but purely a |
Jjudicial officer, conclusively appears from the law creating the office and |
prescribing its sole duties. As the law now stands it provides that the |
examiners in chief, three in number, forming the board of appeals,
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this case, “‘hf]lti o of the ild Of the universal concession on all hands,
since the Ulei ave ever bEence’ that the examiners in chief are judges
and as such Na75 Considered as free from Executive controi
and intel'terel]ue;lt has ey

What Presic elts or Strifr before set up the right to control their
judicial .]udgmell_eﬁder iude Off their heads if they did not submit to
such eontrol, Or_she& or thgments in submission to or sympathy with
his ideas an L 98¢ of the Secretary of the Interior, or the
Commissioner: .. . e - ” e

Once conceding e 1aCt

B. CLARKE. 5

€U that exami i i

: i canid 7 aminers in chief are not such execu-
tive officers aﬁues,(:ivérltex ust follow as the night the day” that the
President hasnosjib v ;urDI‘ESS or implied, to remove them from office.

But it may po‘?idel'e . ged tl{at, being in an Executive Department,
they may be cons serion 8Xecutive officers for the purposes of removal.
This can not be ithitl tsl’].‘ll‘ged as constituting the officer per se an
execntive officer, ted to € premises and reasoning of those who have
heretofore attemp 1 gustam' the power and practice of removal by
the President. 1151 5 1ags Dborn in a pig sty a pig?

The facg,thatt € e?:clmlners in chief were created and constituted a
“tribunal,” as expressed by Senator Trumbull, cited in my brief, to
discharge judicial duties, and none other, ““in the Patent Uffice,” does
pot make them In any Sense executive officers for whose conduct and -
judgments the President or anyone else is responsible, and they can not
be brought under the reasoning of the rule upon which the President
has hitherto acted in making removals.

When the reason of a rule fails, the rule fails.

But it is most weakly said that the long practice of removals by the
President of executive officers has ingrained it in our system of gov-
ernment and made it a sort of common law.

Now, I will venture the assertion that if this was an original case of
the removal of even an executive officer, not one out of ten of our well-
equipped lawyers in the Congress would sustain the doctrine of inherent
or implied power in the President under the Constitution to remove
such officers appointed by him conjointly with the Senate. And it
should make us tremble with anxiety when we find the trusted serv-
ants of the people high in position urging the fact that long continued
action in contrayention of our Constitution can constitute a “higher
law” than the Constitution itself. SR

And when this action and practice especially is on the part of the
Execl_ltl\'e—expressed by Mr. Story as a «yast reach of authority,” a
practice which Calhoun denounces as a “corrupting and loathsome
disease”—under which patronage and corruption has steadily increased
uutl[ the American president wields a greater power than any poten-
tate in Europe, are Sepators willing tosee this ¢ vast reach of authority”
lStl]_l ]further extended, as an encroachment of the Bxecutive upon the

egislative brancy,?

But I do not i« over old straw.

I do not finq “;éql;] toegl;;?;ﬁo contend against the exercise of power
by the President e‘c ving executive officers for whose conduct and
acts he is reﬁl)ovusr;bllem?l order to sustain my case. Nor do I find it
necessary to maingg: et}lat the board of appeals is a tribunal or court
whose memberg h ]1 - wnstibutional tenure during good behavior.

But though [ be]ieo~ e t both contentions should be sustained, I will
pass them by fop \}e ﬂ;:ke of the argument and stand on the ground
that the office e chief is purely judicial and not execu-

3 of A in iy s
tive, and that, ’th‘zz}ggﬁhe President was wholly without constitu-
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To the Senate of the United States : :

We see by publications that Rufus L. B. Clarke has subnjlttgd to
your honorable body a protest against his removal by the President
from the office of examiner in chief, with a brief in which he takes the
ground that such office is purely judicial and not in any Sense execu-
tive, and that, therefore, neither by express or implied authority in the
Constitution nor by legal enactment or decision, nor by precedent or
practice was such removal authorized.

The undersigned, having had long experience in patent law and prac-
tice and being intimately acquainted with the Patent Office and its
working, are of the opinion that the office of examiner in chief is, with-
out question, a purely judicial office, having no executive duties or
{uneg{)ns whatever, and that Judge Olarke’s contention is just and

enable.

Wun. C. McCINTRE.
MARCELLUS SAILER.

During a practice before the Patent Office of thirty years I have

never known the examiners in chief as Xercis i
1 the S s such to exercise any function
other than judicial. £ ?

R. G. DyRENFORTH,
For many years an Bxaminer in the r}ﬁ?ce,
3 and subsequently Braminer in Chief,
Assistant Commissioner, and Commissioney of Patents.

fml])c%ir(l)gg glfytg?zg(i;fhiolf etw.ent%—.ﬁge years before the Patent Office the
e NS AL :
the exercise of any executive 5ut?es¥lalve — pme]y{mdwla}]’ e

F. C. SoumEs.

o mgé ;’]‘]’gf (1)711;11}1(;‘;3’ tyggrs having had extensive practice before the Patent
tbunals before whom questions of patent law have
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; » abOVe one. .
I concur 1 the ODllllon.
v 4, 1896.

CLARKE, é

FEBRUAR F. T. F. Jounson.
. - concur in the b
We fully ¢ bove Opinions,

: JOHNSON & JomnsoN.
sl 1896, A. E. H. JoHNSON.

To the Senate of the United Sgqy,. .

We see by publications ghg i :
honorable l)btlly aprotest a,gaif,}?“]% L B. Clarke has submitted to your
office of examiner in chief, it} “g removal by the President from the
that such office is purely .i’lldieilq]a rief, in which he takes the ground
that therefore neither by exprask a(;;d‘ "O'i.“'l S ‘Se“se executive and
T ; S or implied authority in the Consti-
tution, nor by legal enactment or deejgi ;
: ? W 55 cision, nor sede e
tice, was such removal authorizeq, , or by precedent or prac
.Tl.“?,mlmg%guiq-’ %!'(Wlng had 10,“&" experience in patent law and
plmf}(e, and being Intimately acquainted with the Patent Office and its
working, are of the opinion that the office of examiner in chief is with-
out question a purely judicial office, having no executive duties or
fanctions whatever, and that Judge Clarke’s contention is just and
tenable.
JOHN J. HALSTED,
MeGill Building.
J. R. LITTELL,
15 ‘years’ practice.
‘W. A. REDMOND,
MeGill Building.
G. H. & W. T. HOWARD,
25 years’ practice.
F. W. RITTER, JR.,
Metill Building, 30 years—S in corps and 22 years before office.
* E. B. CLARK, ; !
MeGill Building, 15 years in examining corps, 10 years in practice.
JOHN S. DUFFIE, ’
16 years practice.
J. R. NormncEAM & Co.,
639 F street N W., 19 years’ practice before Patent Office.
Wu. C. Woob, Sotons. O
rd of 25 years’ practice before Laten ce.
[ it / yH. B. WILLSON,
WALLACE A. BARTLEIT,
639 F street, 13 years in practice.
ALEXANDER & DOWELL,
Bstablished 1857.
Bens. G. COWL.
CpURCHE & CHURCH.
. A. Sxow & Co., :
20 years’ practice.
I. A. SPENCER.
KNIGHT BROS.
[.. DEANE & SON.
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i ; ish to give morg
iti brief and supplemental hrief, T wish 10,
inIdue?;iiii Ittlllznptr(:)ézgdings in Oot%gr ess (Iieg_al‘dlng the p})r‘gf;' &fet(}:Sirll)i 1(‘)(;38.
i and give extracts
ident to make removals from o E(;e, LR o argu A
of Senators and Membersof the Hou Prémising tha usively thgh '
: ing Presidential power were based almost eX : o
gl;%;%gggzr&ngcts of the First Congress and the practice STOWINg oyg ¢
of them. I shall quote only from those denying such power:

L Fhte: he power of
Williams stated: “It rests upon the hypothesis that t of
removal does not rightfully belong to the President.” And htz.ma»('ie a
most exhaustive argument based on the provisions of the Corll?‘q ‘t“t§°ﬂ
and going over the whole ground, from the debates of the First Cop.
gress, said: “This doetrine of implied power found no favor anywhere
on the score of reason. This bill is aimed at a giant vice. The exercise
otl;ﬂ‘xie p&)v;,ver is an executive usurpation of despotic will and must be
abridged.
_ Senator Edmunds: “Madison had reasoned himself to the opinion
that Congress had no authority as the removals, but his opinion oug-
side that was the other way. As to practice, I do not believe that in
1e face of a Constitution as clear us ours it would make law,” * * =
“but while the debates and early acts demonstrated nothing as acknowl.
dging constitutional power, yet the acts granted power as to the
o ‘Bh%é&‘ c(,«)ﬂ@é)a.rtménts.”

: “By the Constitution the President has no more
ove such an officer than he has to butcher him.”
fed it by quoting from the Constitution,
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Others 1””‘“‘"”‘&9? N the Opinions thus expressed and the positions

;tlﬂinnmd h.\"‘ the SUPDORtayg the bill, and if they were correct then
) Y are now. 9

The bill 1);1§s0t1 'b_Oth HOllses and was vetoed by the President on the
sole and precise ground flyy it was unconstitutional as infringing on
his right to remove at any gy all times, etc.

So the question Was aggjy Squarely presented and every man who
voted for the bill Um?mltted himself to the position that the President
hag (1110 constitutional powey f removal, and the following Senators so
voted :

Anthony, Cattell, Cha,ndler, Conness, Cragin, Edmunds, Fessenden,
Fogg, Foster, Fowler, Fl‘elinghu_\'sen, Grimes, Harris, Henderson, How-
ard, Kirkwood, Lane, Morgan, Morrill, Nye, Poland, Pomeroy, Ramsey,
Ross, Sherman, Sprague, Stewart, Sumner, Trumbull, Van Winkle,
Wade, Willey, W illiams, Wilson, and Yates; and Howe and Creswell
a1§0 supported the blll~presenting an array of the very highest legal
minds and statesmen of the country.

In the House the bill was also discussed solely on this constitutional
question, and Williams, J enks, Woodbridge, Donnelly, Boutwell,
Stevens, Balker, Hale, and others made exhaustive arguments to dem-
onstrate that the President had no constitutional power to remove
without concurrence of the Senate, and the following committed them-
selves fully to that position by voting for the bill:

Allison, Blaine, Boutwell, Conkling, Ferry, Garfield, Hayes, Hooper,
Julian, Kelley, Lawrence, Morrill, O’Neil, Paine, Rice, Rollins, Shelle-
barger, Spaulding, Washburn, Wilson, Windom, aud Cullom and Davis
and Hale, Ingersoll, Jenks, Kasson, Maynard, Pomeroy, Schink, and
‘Wentworth, and others—111 in all.

Ot the above named, two became Presidents and nine Senators—
very respectable authorities to refer to.

But when the bill came up for consideration on the veto, the vote was
éven more emphatic, and 133 committed themselves to the position that
the President had no such constitutional power to remove as he set
up in his veto, and thus over two-thirds of both Houses u second time
decided that the President had no such constitutional power of removal.

But anterior to this, other bills of like import had been reported and
discussed in Congress.

Thus, Stevens introduced a bill in the House in February, 1866, and
Price in June; and on June 11 Williams reported a bill from the Judi-
ciary Committee and stated: It rests on the hiypothesis that the power
does not rightfully belong to the President alone.” Williams made a
most exhaustive argument on this constitutional (question, concluding :
“This great power must be abridged if our peace is to be maintained
and our liberties made sure,”

Garfield supported the bill and offered an ainendment, Hale, Stevens
Donnelly, and others participated in the constitutional debate su“port-’
ing the bill. £

No question was ever more fully and thoroughly discussed and clearly
understood in the American Congress and so conclusively settled than
this: “That the President hasno constitutional power to femove officers
appointgd by himself and the Senate without the concurrence of the
Senate.

Then followed in 1868 the proceedings in the impeachment of Presi.
dent Johnson, in which the constitutional power of the President, was
made a direct issne, e

To commence with, after many debates in which the constitutional
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Sy 9 d from a €OIm-
tion was fully considered, a resolution g report€ 5 4.7
g;;:t?ee of the House that tgg President shoylq bepimpe?;d;‘;) pear Alli-
This passed by a vote of 126 to 17. “Of thoge yoing ¥ Jrill, Poland
son, Blaine, Boutwell, Cullom, Dawes, Ferry, o the Senate.
’ S i Windom dsin the At
Van Wyck, Washburn, Wilson, » all afterwar or, Ingersoll
and others of high note, as Banks, Butler, Goyqe, HOOP S Scofield’
Jenks, Julia,(xll, Iﬁawrence, Paine, Raum, Schep, ok Sterns, )
‘Williams, and others. it §
Of course every man voting for impeachmeng 5t bave demggd t%ha,t
the President had no constitutional power to reygye Secretary anhon.
Of the proceedings which followed before the Sepate 1 make shorg
extracts from opinions expressed by those faVOringimpeachm‘?nt" again
premising that those opposing took the ground tpat the Ppesu],ent had
g the power of removal, not arguing from the Copgtitutio itself on con-
- stitutional law but from the debates and acts of the kirst Congress and
practice following. It was a battle of giants,
General Bulter said: ‘He has usurped power which does not belong
to him. If he has such power it is a question whether the Presidential
fe{ﬁce ought to exist in the government of a free people.” He cited a
%ﬁlﬁt mad%ﬁ Benton, Macon, Van Buren, Djckinson, and others to
~ the Se In 1826, on the subject of such power, setting forth the evils
b it was counter to the Constitution and advising
hiul officers, and declaring *such removals by
L dangerous violation of the Constitution.”
es;deuy hasn oval except such as given
: implied power.” And
to the President, and
etc., quoted: ¢ Txpressio
Will gentlemen consider
e doctrine claimed by
he President be his,
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ituti g ( no such
Bingham also argueq from the Constitation, and found
powcrb in the Presideng.

i rds of
; *If he bas such power, in the words
Marshall, the ConstLttigRg 1 .. splendid bauble.

; 7 implicati m
: “obs as i -laim of power by_ imp ”
Qll()tlllg W ‘t(l))b:ﬁlf; Exgglll)llny\:;]%tggeth‘?fta;s pe fegtly plain a?d ég?l,?ér
?f":’e'}ﬁ'l:ﬁl::ﬁllough the framerg of the Uonslitutéog(l) (I{;gz:gt a,ﬁd chat
et\:eéxltive puwer on the Presideut, yet they Igf;l;:hus Frs ol
tflut power and couferreq 10 more than they Shortio o sy
* * * they meant that he ghq)) lold ph]&.&%lf’,
grants and limitations of t}o Constitution itse 'not ot o
o g f removal is Bed a9
vl e The_ fh, and | t a necessary part of his exec
e OODStltu’mon B \n. nstitutional. The debates
;- authori?;y. Thow L ofﬁc'e aCt,mtu;ents as to whom there are
and acts of 1789 regarded heads of Depdgﬁgir oftfce o i
WL i B onid ol ; the President commanded
Ehe President. The i0vernment was new; i e kT Who ook
e ent ey R classes an‘d t})liu wﬁling that \Vashmgt(.m
believe that if all the great men who Welis atj, it Tl e L
scengibn e Olf ]t)"epaé.gﬁlt?v{e power they would ha;i&f::

3 rowth of ex { o : e :
sei(ﬂlingl%vd]?:é%:ri?;grguce to extend his pow ;iti?c?gdtoqﬁlmuulimited l;y
W i e and :

7 ; : § [ovpower ;utive authority
ure all executive officers S ] e e nchoricy
: : frogorous f the Constitution.
law is greater and mt))re < ? RPN MR titution.
e r, o Dy ¢ s important are so ce S
g(l)ll;'i%;rewheﬁ Hie oxplol povsters]f_arl lfgt\velr 1'co remove at Dlecﬁlllr?;
i "e(f by the Constitution, an imp ied }a,u it ) e
tlhn(]ahmult"'y;ude of offices created by law ¢ #
. n6,” & ; should be remova
m%ﬁi?l?ﬁément that the head gf tatli)begggg;e}lsf R }l)y ﬂ:e
3 o s > conferred, created, con-
i i Lo T flice itselt is to be co e S b
fbuiag, L ofiice h was the judgr ;
GODStlmFlo}], b forced by law. And‘ aue . ther eminent
tro]le}(ll,lllmi&el?t, aé‘r}cgr?,] 1(\)dcl,ea.1f, Webster, Calhoun, and ¢
’ " .
'?g?f:tsaaﬁd e id not discuss the constitunonal q?fféxg?o gil(lg
Senpten Fesgefnd?]],;iuhe “was not f:Ollyinceg that the tei
further tha,.n t()l ha“‘;oted was unconstitutional. AT T S,
08 fort,:)"hﬁl(])wlfrd maéle a very strﬁxg ;rﬁ:;x(l;; t,l; a?t e scpa}
e doctri e asserted by Mr. Jo n th R
He said: ‘‘The doctrin ower under the COBStltlIFI.OD,] 1oy Daer, of
maig and mdepenilentoz fatal consequences. 1t divectly s
. e nost fa 1 :
mmgagsl, Iead‘s‘fg:(l)f our Government.” G e el binon
popular 9h“‘r(;-cthe ¢laim of implied powet,t }:llnliyls iR o e
Speaking Otlle Constitution, a mode thtg R dnaah o one ong
interpzeting, to give a favorite meaning to a e ertea
art in order to g " inferpretation, and is ici e
%)he S ool rug g ;Eed a total overthrowing of tihe i{;band LB

- IS ks by cunning glosses :
eraunent nider 'hioh g i ik it lutism, the one-man
ernment under “,h iok stablish and maintain abso B, fh Snets
S Tutions t0}, e s of the Constitution fondly imag

v hen the fathers of tl 2 : ]
put up 6 . b ustive argumen
et e il 3 vy stong and extanaie s

ainst 1 i R Tt i he power of the

- Prosidege in 1835 which “denied the p e
pisage of s il n he Seato 1n iscussion the debates of 1789 were

assage of a bill in 7 and in the discussion L Took, Cad
Ilimﬁidm}n]; e :"?;nv;)g; ; a‘ﬁﬁ on which bill, Beuton, Bibb, Block,
thoroughly re 7
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. s : v {ent, King,
Olay, Clayton, Bwing, Frelinghuysen, Golqgy, ,ugh, BE'5 5. &2
Leig'l,n, I\IcLemn’, Mangum, Moore, ledﬂi“v I’Oitlfi(ll)eo;gé;gf:orten PII q:]ltlss,
Preston, Tyler, Waggaman, Webster, and Wp;q, vum;tl for the oot
After considering all the acts of’ CO"gI‘eSS, he said: L/[he power can
not be proved by decisions of the Congress,” (), "¢} contrarys N
as [ have shown, denied it repeatedly and ey icitly- s Doy e
removal is then not vested in the President yy ., vthing said in the
Constitution, nor by anything properly implieq fr(;mvwh‘dt is szud‘. My
conclusion is that the President derives no angp ity from the Cousty
tution. A lawyer is not warranted in assertiny j¢. A member of the
Thirty-ninth Congress who assented to the gep of July 12 1366 (the
tenure of office act), can not be justified in assertip o it.” s :

Senator Edmunds also found no authority j, ¢}, Coustitution for
the exercise of the power by the President. He analyzed the debates
of 1789 and found that ¢ the coustruction there eaimed to be derived
frow this source ceases to have any foundation ip point of fact.”

But he held that the act of that Congress wag a grant of power as
to the Cabinet officers, and not a recognition of sach power in the
Constitution.

Senator Yates: My conclusion of the whole matter is that if the
President issued an order for the removal of Mr, Stanton and the
?fpggfgh?f:f of Thqmas,h witk;ogt the advice and consent of the Senate,

1 in session, he acted in palpable violation of lain let
of the Coustitution.” e e R e
BnS:;l}ﬁi:sor_ Ferry: «The Constitution is silent on the power of removal.
o 18 a power that may be needful for the well ordering of the
To Congress the Constitution conﬁded the f i
: S aking all need-
ful laws to carry into effect its rovision 0 18 i 1t
S, ‘ =
of‘gﬂfice law therefore valid and }I))roper.” e 1oun§ et
enator Morrill, of Maine: “The question arises i
. L ; : S arises is -of-
office act in conflict with the Constitution 9 This was coxflsli%:fézluf\?hgf
gg?e ggg nwt?,s11 pa,sse;l danﬁTaflgain when vetoed by the President with th];
obje ully stated. e act of Congress of 1789 i
;:;?Vzi. It z:;flil‘ordsbqu]y ahprecedent. Tl%e Congress oi‘zv ;lifis()“?n f,ﬁ, ; 1;,11;?2{119
WeL over the subject that the Congress of 1789 is '
Ko L Supposed to have
i And he considered the tenure-of-office law constitutional and
- Senator Morrill, of Vermont: «Th ‘[ﬁw
] 1 ! : © power to rem i i i
cIigwer, is not in the President alone, but in the Pres?gsﬂéf Tl ol
woglgomzzé cla;med b‘yt'n lzlresident Jolnson to create Vaca,nacl;:aisS’a‘?tf1 a’ti?i
wou out one of the most impor i b
demgnqd to be one of the highest safeéuag: ((v)ffgfecggpg o the Senate
Executive indiscretion and usurpations, All stabi]iléstltutlon against
and all officers of the Govern ¢ ir praeoild be Tost
Did ; i ment would hold their plygeg ;
NC caprice of the President. It would enthrone the o R L
peanst all else.  Such a power in a free government worc A0 POWer

udent nor safe, though placed in the most scrupuloug %lgngg I;&ifih%?
kK 73

in other h i
e iﬁow.) ands it would he dangerous.” (If Bl e otk
or Stewart declined to di &
it scuss the constitutj,
ted vote; : . lonal guesti
suehzna Tawo - OF the Senators affrming the %n%i%;uti‘:&?]
ll: “All the implications of the Constity;
1 ut :
this power is in the President. The l!.ggs?ge against
e Constitntion of vacating by pe, o aent thus

confirmation, and appointment of'y su‘;‘gggére,wg
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Reviewine the Constity .
against l’lf(l?;i(rl](’):ll‘iil.] ;g‘tv‘tt.lml um.l laws and making a strong argument
tutional, and referring als()ltand finding phe tenure of office act consti-
the tenure of office act e 0 the discussion and votes on the passage of
over the veto as CO“CIHSin‘ 1€ repassage by a more than two-thirds vgte
the power be conceded 4, on the constitutional question, he said z SAE
people, but the peopla Wi“elrulcr will no ]0)};:01'.1)6 t-h::, servant of the

Senator Frelinghuysen : ‘)‘e :che servant of the ruler, ) .
has been regulated bi’ la,w' %01’ e‘lghty years the remoyal from ?ﬂlqe
dent the rioht to remove 1‘-. lle_(JonSmtubmn nowhere gives the Presi-
against the will of the § tom office, and to hold that Le has the power
the Constitution whi . Cnate is virtually to destroy that provision of
necessary to an ‘l])l)O(ilutJI;l:kteg the advice and consent of the Senate

: 2 nt.
Se(?:{:;gf%l‘ :Vll‘h‘m‘l: ‘{ The t'ran_lers of the (}0113tituﬁi0u well knew the
words of Dbim:‘li \f\l}“bﬂggresmvgnature of executive power. In the
iberty fro dI;;e e ster, ‘That for ages the contest had been to rescue
falpedt *tlfl’ 1€ gTasp of executive and our security was in the watch-
» ete.”  He cluims the right to remove civil officers and appoint
Oltll‘lers dqr]_ng tl_;o session of the Senate, * * * and thus nullify
it‘ts“‘tl&);‘&‘gsllg(l]l g(tmtl:; E,?uﬂtitution which empowers the Senate to give
< d 'onsent.

Seuatql- Havlan: ¢“The Constitution nowhere in terms counfers on
the Premdent the authority to make removals, nor does it anywhere
con) fer on him this right by necessary implication.”

_ Bat 1t does confer the right on the Senate by means of impeachment
including even judges.

g L can not bring myself to believe that the framers of the Counstitu-
tion could have intended to vest in the President a purely discretionery
power so vast and far reaching in its consequences, which, if exercised
by a bad or weak President, would enable him to bring to his feet all
the officers of the Government, military and ecivil, judicial and execu-
tive, and to strike down the republican character of our institutions and
establish all the characteristics of a monarchy.”

Senator Sumner: “The constitutionality of the tenure of office act
was settled by the passage of the act over the veto. It was further
established by the vote of the Senate—35 to 6—restoring Secretary
Stanton to office. Then by the resolution, after protracted debate, of
February 21, by a vote of 27 to 6 declared that under the Constitution
and laws the President had no power to remove, etc.

“Thereis no instance in our history‘vyhere ther.e has been such a suc-
cession of votes with such large majorities declaring the conclusions of
the Senate and putting them beyond recall.” ;

Senator Patterson: “If the President has the right to remove and
appoint at pleasure the coprdlnate functions of the Senate in appoint-
ments may become a nullity, and the purpose of the Constitution be
defeated, and it destroyzl a(ti: o_n%tblﬁz) t&;xs great safeguard against

ive usurpation—maladministration.
eng;:,g;ﬁ- Trug?,t;ﬁ: «The power of removal was recognized by the
First Congress as in the President, but whether as a constitutional
right alone which Congress m}ghb confer was left an open question.
I believe in the consﬁﬁutlon%}lty of the tenure of office act and stand
ish its violators.
re?ﬁ{ltt‘f,é’ l}igllsh;%shv;gveral other Republicans and all the Democrats
that the removal of Stanton did not violate the act of March 2, 1867,)
Senator Grimes: I shall not deny the constitutional validity of the

act of March 2, 1867.”
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Senator Pomeroy: “Finally, the claim s 3
of powmi at Ian.\v and all times to reaneetCE‘I;m Mr. J;)}L
to be judged of by him alone, effectuall cutive O © o nstituti
aluchor'ity' Olf the Senate in réspect to (yfﬁaé}i);?gares.tlr];ecli)t’:t;?bcsggé
the principles of republican Governn N/ ) POLE » unlimi
authority of an autocrat.” 1ent: ang usurps tir
Senator Williams: ¢ But now it is p S Adi i
ence upon another to include a sessilol;lol()pg gy bul]ql?lgq?:)rleli-?sr y
and to abrogate the authority of the Senat gaval) 45 % 211 >(E¥ecut' 3
with ?ibsulute and despotic power.” RRfinvestitie = S
And he made a strong and exliwusti i
; 2 d b ve ’ =
matters and cases cited to show power iua&glum,e ity rev;ev'rlllltllgc?)ﬁnghe
authorities and concluding that the I)resideﬁte R r of Tem ‘eﬁ
under the Constitution. Referred to the se g 10 p?wﬁ the S e
especially that of February 21, 1868, of 27 1;0 \(;eral O e d f"'{tte’
th;ﬁ]the President had no such pow,er < R R
e first article chargi 7i oon ituti
removing Mr. Stantt)lla‘(]iig({nlﬁ)t‘(:gllgg(z(l)l \%tthfs . o 'Ooust_ltutlon -
;)u other articles that though a large ?1,1;1:' b“?“'g e.‘-miengtt)m;‘l-] o
mﬁ‘ezzﬁhmet_ntz the requisite two-thirds could ﬂgi'%"’ 3'). lf%d 5
extractg (;]1;3‘130111; ;f g;si?ldistigguis?eg statesmeyi ?fgél which broken
Houses of Congress » Sustained by the repeated votes of both
SS W :
But anterior%o the I‘ig:stz:g:’odf"ghgoso e G e aro o
called up in the House on an amend?ne?l%?e tenure of otﬁ‘ce bill it was
gil(‘)(;lwts];ous, and after most thorough debateoollf ﬂ]u.de the _bal_)met e
cusse& ¢ amendment after having goue to con fEs s e
in the Senate, was passed by an i e e boone
cugfhd i e mmense majority and was con-
er bills ot similar i
‘ Sy ! purport were i
1()))(; Iﬂdnlx‘.itfl ice in the House in 1866, ;nzjnté?: uscaed by e rovensgaid
e bu?:epl;?)lzggt%d F bill which prohibited ren;?)%m)legl\‘r Elllle I{udlp;ary
3 : ed for suspension by Lj moval by the President
stated by Mr, Williams in pere oD Y him during recess. And i
bt . in reporting the bi el . And it was
esis that the power of 1 8 the bill that if rested on the by
is that the power of removal does ot rightfally bl il
s also fully dis be.ong to the President
and others, and Garfield s Y discussed by Williams, Ste
L others, and Gartield supported the bill, offering an ameniesr
y! 1836, Senator I geerliis Allamendm
Senate that under the Const dmunds reported a resolution i |
nder the Constituti e e posolution: insith
‘power toremove Secretary S fon, ooy s the Bresi o
! y Stanton, ete : esident had no
anfdf I;I:EZII.V passed by an almost, un’auiu'wui;he s;tleect wesflly debated
matter and law set up in that reso‘;gtfijén
t W Qg
“that the Contit the Same year Senator Dolph sub: Soihen true, it is
S itution of the United States oo tjntted aresolution
Sitho Ul}?tev:]er to remove at hig pleasure office S 0L vest in the Presi-
1 ited States where offi¢ vers under the (3
ces have been established 1 IOVe’pnment
g:lil the matters and an thoritligp]etg and convineing al‘g‘lllneitaYv. ' And
Seussion of this constitnti Sreferred to and cited pro gy, e reviewing
; Withsallc this vast arr, ?nal question. con, in the
ﬁ;;; le;_rtracts S iitonsuano o]
egal fact that the Pr i
Dbl esid,
Dublic officer appointed by the Pros eﬁl tcha.nge L]
i, L reil(}];ent and Senate with o, ¢ ghremove a
to that same Congress, w; not be surprising that © cooper-
against the actiognr ot‘s ’t‘l‘:ét]i)l)erfect confidence, LrTy petigios hould submit
resident in ordering my I‘eu? and protest
oval without
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cause, and during the Session of t}6 Senate, from the office of Examiner
in Chief in the Patent Office__; judicial office—to which I was appointed
by the President by 40d with thie advice and consent of the Senate.

But it may be urged that the repeal of the tenure of office act should
be considered an offSet againgt the reiterated opinions, holdings, and
acts of Congress and its members,

Not so. This repeal was hrought about by the persistent efforts of
politicians, commencing With the adminisiration of PI‘eSidel‘lt Grant,
bllllt was 11)10t succ%ssflllllly disturbed until the a}(ll\'ent. of Mr. Olle';ielam'iu’
when a bill was finally worked through the House to repeal tl:e act,
but failed in the Senate, and another was reported by Mr. Cox, of New
York, and passed in the House in 1886, and was called upin the Senate

) 1 £ 2
by Senator Hoar, December 13 of that year, who advocated its passage
’ year, Wi :

and declared that the practice under the sanction oﬁ the acts of the first
Congress and the construction given to the Const}tutlon, removals by
the President have become an established practice, though strongly
contested «“ that the Senate had always been worsted and.would always
be.” That Grant had urged the repeal,” and if passed it would leave
the law as it was from tlie beginuing of the Government until the
passage of this act.” 4 ;

Senator Edmunds strongly opposed the repeal but expressed little

gly : s :
hope of success “ with a solid Democratic vote against him and with
support from people not so democratic.” He said that the act had
been “in force for twenty years without being opposed as }11;,(:0nst1tu-
tional, and recognized as a guide, Mr. Johnson obeying it, an‘d he
went over the old, constitutional ground and dwelt upon the evils of
former practice.

The yeas were 30; all Democrats, except Senators Hoar and Ingalls.

y 5 . ; ¥

The nays 22; all Republigmls,has Eoélows d Al%rlch, ‘/.liqlhlson,H Bla.ine,,
Cameron, Cheney, Conger, Dolp tdmunds, Frye, Hale, Hawley,
Mec M illar;, Mandérson, Mi,tchell, ,Morrill, Platt, Sawyer, Sherman,
Spooner, Stanford, Williams, Wilson.

Some ten or twelve Republicans were ¢ absent,” most of whom had fully
committed themselyes to the constitutionality of the act, and conse-
quently held that the President had no power, under the Constitution,
of removal. .

The result, then, that this repeal effected was “to leta\ée the question
as it was before the passage of the act,” but withou etra,e_tmg one
jota from the immense weight of author{ty given to the giocflrlne of no
constitutional power of removal by the President as clqlme by Ham-
ilton, Calhoun, and others, and by the repeated acéions of Congress and
by the opinions of Senalmltors ang %exrll}z)?rg oé‘ 7th.e;3 (])EIoutse a:._ given zbove.

In the House the hill passe y 172 to 67—S80 not voting. mong

voting against repeal were: Bayne, Burrows, Cannon, Conger.
those g ag; B ) v ger,
Goff, Grogvengr, E}Ilenderson,tl_iouk, ?IICKmley’hl lumtb, ]I:erkmsé Beed, ete.

If the foes to the usurpation and encroachment of executive power
were defeated, they went out of the fight with their colors nailed to the
mast and flying. s - 3

The vote did not turn on d1:he unconstitutionality of the act so much
as on its being impolitic and unnecessary. '

Considering mypcase, then, as governed by the law and (_Jopstlt}ltiou
prior to the repeal, and in the hgtgh(:c of the opgﬁuon.flotk‘) thfe dlsgnnﬁmshed
men quoted, and of the acts of Congress, it will be found that the
Presigent h'(;d no constitutional power to order my removal.

The debates and acts of 1789 had reference and applied only to the
heads of Departments. I 73
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The grounds urge

\d invariably in favor e 4 Pl.e,'idenliwl power
e

pTe ? : of
wc,\s Chief Executive he should, under t]q ot ‘bmmonul provision
BEGHoall < sco tha LS faithfully executegq » ]l:ve authority to con-
trol and remove executive officers for whogg c:’o|11li11¢.rs and acts he is

responsible. : 3

That especially should he have this power t0 exercise when the Sen-
ate is not in session and is not accessible tq be ¢ i ferred with.

This reasoning has little, if any, force to Othe(','“glr]n the members of
his Cabinet. And no reason has been givey ff): hi‘s exercise of such
power in regard to any officer other than an execytive officer for whose
executive acts he is responsible. 7

An examiner in chief is not such an officep in any sense.

No argument or reasoning ever urged from Madison down to Sunset
Cox for implied power of removal in the Preéidéut would apply to,
sanction, or justify his removal of an examinep {n chief.

First. As I have before urged, he is a judge op ;,ember of a tribunal
created under the constitutional power granteq to, Congress t0 create
igﬁ](i %;1\%:1};1;1(}; inferior to the Supreme Court, ang has a tenure during
S EN e : ;

re{;&eg(tlix?l'l Htlljl’l\i*llf)o“lt I wish to be a little more explicit at the risk of
¢ myself.

The duties of the Commissioner are mix i judici

. S > mixed, executive, and judicial.
With the greatly angmented business Commissi % ' i
as to judicial duties alone. o proed fer xelicl

In sdience Gpn 3 : 1 p
e c;)l\)abtltlalt(lnl};l( lstgothebe repeated suggestions, the board of appeals
It was declare: S i i 9 :
to hear :pr6ﬂls(1f1;F‘)1: en;\it]gr R, 4 eharge."f the bill, to be ‘‘a board
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power of the President to control and remoye Il.\'@];llf‘”l”)li,-\‘t Uongre: I

who participated in the debates and enactmey g of the -~ i”();‘,-i(':ll and

or have defended the exercise of the powep Sinee. seems

and therefore becomes an executive office

ng lies
thfully
cutive

absurd. . peasSoNl
'ml“il):' l\\’u must bear in mind that the whole Strepoth Of 111‘“‘15 fai
in the claim that as Chief Executive, enjoineq to see th )ﬂ{lcll exe
executed, he should have power to contro] and remoVve SU '](,‘
officers as act under him and for whose actg he is respol®! s who would
Of course this relates exelusively to eXecutiye act$ ‘1““0\'(‘1‘ been
pretend that he is responsible for Jjudicial actg? It llzl;iﬂllliss every
held that he had power to dominate and control and ¢ ved to such
officer in every Executive Department becauge they belon&
Department. . advocating
fl}‘he test, therefore, under the reasons and ruleg of thos® J.(ll,‘] Olixe(-u-
such Presidential power is not as to whether the officer e 1.],11-‘1'()1’ whose
tive Department, but whether he is in fact an execytive 01CE
executive acts the President is responsible.
Consequently he has never presumed to exercise the 1 )
ground that because the officer belonged to an Executive D€
he was subject to his will, X e

But he has confined his operations to the higher offices 511‘011{ 3; {)‘:gﬁ
appointed by himself conjointly with the Senate. All <l)the1'b 12
considered as free from the sumn )osed power of removal. ENE g

And nowhere in all the diiclussi(m]s and holdings and en{'l(',tm‘(:nt:s
relating to this claim for Presidential power, or in all the practice grow-
ing up under it, can a case be found where the doctrine was applied to
other than executive officers, whose duties were wholly or partly execu-
tive and to not one whose duties were purely judicial. :

Thus President J ackson, under whom the exercise of such power first
became effective, only claimed, in his own langunage, «“theright to remove
officers for whose acts I am responsible.”

What act of an examiner in chief can be pointed out or suggested
for which the President is in any way responsible?

Independent and free to form and express their true and honest
Judicial opinions, no other person, not even the Commissioner or the
President, is in any degree responsible for such opinions,

If there be any constitutional or legal cause for removal they can be
removed by due process of law., E

There is no reason why the President should, without ever pretended
‘ause, resort to this implied power—questionable even whey, applied
to heads of Executive Departments—to arbitrarily removye gy eéxaminer
in chief, and especially with the Senate in session. FRop nearly half 1‘1,
century the board has been considered and treated gag suech t{ib{l ]‘
iree from the dirty traffic of politicians and beyond the Power of | 1” ?
tive control or disposal. oL lixecu-

Shall its members now be scourged and turned ove
by the Senate of the United Stzu:s? o toithe head

If the'b.oard be a tribunal, as contemplated by the Constityts
tcnurq of its members is during good behavior, and think Il utmn,. the

(‘Sf.:)lb]]Sh(_‘(l' thu;t such is the character of the board, ¢ L have fully

But mnsuler!ng it has been made g (question of faet,
the ‘ase 1»].cic>])nmms of many gentlemen of the legal Profese: S
J)l‘a('f'l(fl.‘ 'lwlfore the office, and of the cx-()()mmissi(mem ; 9\91011 of ,]‘»’“{%’
in chief in ful] Support of such fact, Sad CXaminers
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On the Power of Removal of Officers Appointed
by and with the Advice and Consent
of the Senate.

Presented with Protest of Rufus L. B. Clarke, against his
removal as Examiner in Chief in the Patent
Office to the appointment of John
M. Brickenstein, as his
SUCCeSSOT.




To the Senate of fhe United St

I make the following statement to be considered by
the Senat'e Cf)llllllittee on Patents before acting upon
any nomination referred to them to fill a supposed va-
cancy caused by the removal of Rufus L. B, Clarke, an
Examiner-in-Chief and a member of the Board of Ap-
peals in the United States Patent Office.

[, said Rufus L. B. Clarke, was appointed by the
President, by arnd with the advice and consent of the
Senate, as such Examiner in-Chief, April 21, 1869, and
served until February 19, 1895, when I was requested
by the Commissioner of Patents to resign, the request
being coupled with the assurance that it was by the re-
quest of the Secretary of the Interior, and with the ap-
proval of the President, and to take effect on the 3ist
of March, 1895.

No intimation had been given that such resignation
was desired, no grounds stated, and none given on oral
request.

That no good grounds existed might be inferred from
the fact that when the request became known, nearly
all the attorneys doing business before the Office in
Washington, Boston, New York, Chicago, and other
places, forwarded to the President or Secretary of the
Interior jpdorsements of ability and ren.]onstrauces
against repyoya], some of which I'am permitted to ap-
pend by copy. )

But prior to the said 31§t dz-xy o_f N'Iarch, hav1.ng ne-
glected o answer the polite invitation to resign, an

order was gejjyered to me; of which the following is a

copy :




EXECUTIVE I\Ir\Nsl()N" )
WASHINGTON D. C., February 28, 1595
s L. /”.‘ (./u'/f't'. /’/“'.\‘:‘l//. ; ; A N

4 rcl)\' /'('/1/():'('(/ ‘fl om the oﬁlCC 0
,1’;1tcllt ()ﬂlC(‘, to take eﬁ'ect upon

lification of your successoT-

You are he
5-Chief in the
Bntment and qua
Rcspcctlnlly, \ ;
GROVER CrEVELAND.

o, "ugh the Commissioner of Patents,

iat this order should have been

It is appropriate t1

thus signed, « Cewesar,
of “ Emperor.” -

It will be observed that this was during the sesszon of
the Senate.

On the same day the name of John H. Brickenstein,
a young examiner in the Patent Office, was placed in
nomination before the Senate, and referred to the Com-
mittee on Patents.

I have no knowledge of what action was taken by
the committee, but the fOllOWillg appeared in a morn-
ing paper, and its truthfulness was never questioned:

WILL NOT BE CONFIRMED.
A VIGOROUS AND SUCCESSFUI, FIGHT AGAINST THE
NEw CHIEF PATENT EXAMINER.

A fight, vigorous in the extreme, has been begun
against the confirmation of Arthur P. Greely, of New
Hampshire, and John H. Brickenstein, of Pennsylvania,
whose names were sent to the Senate February 28, as
appointees to the offices of Examiners-in-Chief in the
Patent Office, in the place of Henry H. Bates, resigued,
and Rufus L. B. Clarke, removed. Bates and Clarke
have held the positions for many years, and immedi-
ately upon the nomination of their successors the Senate
Committee on Patents and individual Senators were
flooded with telegrams and letters protesting against
not only the confirmation of the new men, but the re-
moval of the old officials.

Senator Call, chairman of the committee, has con-
sulted with his associates, and finds that owing to the
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fact that .tllltlﬁlc }WOK‘S‘;S come from the leading patent
attorneéy? ;I,Jt(wnélen all over the country doing ‘\lmsincss
with the e Lt OH:‘CC, the nominations c:mn?)t be act&l
upot \"lt]_lo_utl‘. thol'()llgh investigation. The time is
too short 0T YIS, anqd the committee has informally de-
cided that 1&}“@1}1 Ot make any report on the nomina-
) Conscqucntly go over unacted upon.
W the committee, talking privately, ex-
press t_llelf regret at the action of the I)cpnrtme‘nt in
removing men of experience,and whose work is really
that of a court of last resort in patent matters. They
express the belief that the President will not give these
men a recessS appointment in view of the deliberate
failure of the Senate to consider their nomination.

tions, and
The members of

The Senate adjourned March 4th, and early on March
sth Mr. Cleveland, before starting on his fishing excur-
sion, appointed the same Mr. Brickenstein to fili the
supposed vacancy, caused by my supposed removal
during the session of the Senate.

The removal, if valid, had not taken effect, according
to its express terms.

It will be noticed that this appointment of a suc-
cessor was sought at first to be made through the sup-
posed only regular course—* by and with the advice
and consent of the Senate.”

I held the position on the Board until the 1st of April,
18035, when Mr. Brickenstein took my place, and I 1m-
mediately filed with the Secretary of the Interior and
of the Treasury a protest, of which the following is a
copy :

BOARD OF APPEALS,
U. S. PATENT OFFICE, April 1, 1895.
To the Hon, FHole Smith
Seive the Interior.
SIR: ] )}ié:giyo'fprotest against all action taken to

effect my remowal 29 Examiner-in-Chicf in the l’at.cut
Office, :1}1(1 to ap oint another as my successor, as being
irregular a4 vi ¢ sanction of law.
ar and without > e >
Vithout yaiving any legal or equitable right or
claim, by ol - “’n;;, to be still legally such Fxaminer-
aimi
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to continue

able, and ready
o, and ) y as here-

in-ChiC(, I am \\'1111115 ies Of the pOSitiony

3 t1
o ce~haroe O tlc‘du 3
o d1sc1111‘lft;‘;bv tender my Services to that end.
1d ne J

¢ 3 iminge
tofore, and ! [ find Mr. John H. Brickenstein Cla“n~1in?r
But so 1t 15, and as stich appointee ocCupyins

s my Successor, to My
b bltosit'ion and place on the Board of APPeaIS’ y
my &

cclusion. : £ jection
ex’CI}cl)1 all which acts and assumptions I make objecti :
y est, and shall hereafter assert my

and file this, my prot €a
claim of right to the salary of the position.

Respectfully your ob’t serv't,
R. L. B. CLARKE,
Examiner-in-Chief.

The only authority conferred upon the President in
relation to offices is contained in the 2d Section, Article
2d, of the Constitution. In enumerating powers granted
him, it states: * He shall have power to fill up all va-
cancies that may happen during the recess of the Senate
by granting commissions, which shall expire at the end
of the next session.” -

But it omits granting him any power of making va-
cancies, and by so doing negatives the existence of such
power, as he is only authorized to fill such vacancies as
may Zappern during the recess without his instrumen-
tality being suggested.

But no vacancy had happened during the recess,
either by the action of the President, under the opera-
tion of such order, or by any of those causes alone recog-
nized by law as causing such vacancies to * happen,” as
death, absence, resignation, or sickness.

Thus, in Sections 177, 178, 179, provision is made to
fill vacgncies, and in all the only recognized causes for
vacamncies are as above stated.

Nowhere in the Constitution or laws can be found
any authority for the President to force such vacancies
s I”‘PPEH." by autocratic removal; but, as before
}Slt:;:i' Iir(flar(lit:trlg that he has such power, no such vacancy
by virtue of slufg;* e oo Senate, under and
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ﬂdml.?l:egdt:;tﬂthe E\Ctlof “ Grover Cleveland” must be
f::tlstlzoiceded_ 1¢ official act of the President, which is

But t,he ;Il.ost nteresting and important question pre-
sented in th1S matter and one which should receive the
careful and exhaustiye consideration of Senators sworn
to support the Constitutiou, is whether the President
has the poWeT under such Constitution to remove public
officers appolnted « by and with the advice and consent
of the Senate,” when no positive provision has been
made by Congress impowering him to make such re-
movals.

In « Loyds Debates,” pages 355 to 366, and 480 to
600, will be found a discussion of the question which
arose in the First Congress during the consideration of
a bill to organize the Departments, and it was proposed
to strike out the words * to be removable by the Presi-
dent.” ,A motion was made to add the words « by and
with the advice and consent of the Senate.”

The former words were stricken out and the latter
rejected in the House, by a vote of some thirty-four to
twenty, and in the Senate by the casting vote of the
Vice-President.

Mr, Madison, and others who thought with him, held
that the power of removing all Executive officers was
inherent in the Chief Executive, and reasoned wholly
upon the grounds of expediency, propriety, and neces-
sity—that being responsible for the Executive acts of all
his subordinates, he should have the power to remove
them if they did mot conform to his policy and dicta-
tion. And having the Senate associatec? with him was
thought to he cumbersome and inexpedient.

The arguments went rather to show the propriety of
itution or law for the
than that it really ex-

(At first Mr. Madison

having some provision by Const
Proper exercise of such a POWer
isted with oy any such provision.
held o contrary opinion.)
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hand, Mr. Smith, of South Carolina;
1er 1‘21’11 ,', ;e Bland, Mr, Rogef Sherman,
Mr. Jacksot, i (’ersl'}t’hollght that the exercise Of such
Mr. Stone, and Otllcsi’dent was unconstjtytional, auto-
a power by the itl;i and dangerous, ;
¢, undemocr ;d it at all, it shoulq be in associa-
as the POWEr to create should be
at for the Preg;j to remove
the power to remot‘ils;l Og‘}zhc Senate \voflznieﬂder s
without the CO'?;()II for such co-action of the Senate in
gator_y t.he P::vxon tHesadiornmeon RN\
:cif’l(:il?::li’ve all the Executive oﬂic.ers and appoint his
own favorites, even though once rejecteq,
As Mr. Jackson expressed it: ““Are we to have all the
officers the mere creatures of the President»”
In the Senate the matter was debated, but not so fully
considered as in the House; and the idea of implied
power in the President was countroverted by Benton and
others, and was determined in favor of the power in the
President over Executive officers for whose acts he is re-
sponsible, by the casting vote of the Vice-President.
Subsequently, in the same session, an Act was passed
which seemed to recognize this power. It provided:
“That when the Secretary should be removed from
office &y the President of the United States, or in any other
case of vacancy in the Office, the Assistant shall act.”
Now, on this debate and vote, and on this Act, all
subsequent writers and speakers have relied as the sole
authority for recognizing the constitutional power of
the President to remove subordinate Erecutive officers,
whenever the power has been assumed and exercised.
Yet nothing of positive legislative sanction appears,
afld the whole question is left to inference and to ind;-
vidual Opinion, and js a5 unde
debate occyrreq.
. As regards the Act which
n the President ¢, remove,

On the otl
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. ander themsee .
ilelretep(:)wer - 1;]:151§:i1t(;(1)1“1l\z\tf Cn/z(:{;‘{xx would confer

.. +son, and ung . 8 of Article 1 of the Con-
St‘ttg(;lin fixing ansr _Wlnch‘thc Congress has frequently
apj-ecludiug Executi:’zgil:llzti}li(:lt:;:lre of office, wholly
. If-\ve .:;’Cdi‘;\cf)me to conclusions on the question from
inference W1l from legislative action, what shall be

-4 of amendments whi ! ;o
Say vion which wipe from the statute book
this Suggﬁils. 4 N regard to removal by the President,
and the 'm;, of vacancies, and positively recognized
as the only _POWET or causes for creating such vacancies
« death,'ﬁSlg“atlon,absence, and sickness?” (U.S.R.
S., Sections I77, 178, 179, 180, 181.)

Besides the Act of March 2, 1867, requiring the con-
sent of the Senate for the removal of any officer ap-
pointed by the President by and with its advice and
consent, there have been many other Acts regulating
and fixing tenure in office.

Subsequent to this debate and Act of 789, com-
mentators and speakers, in considering the questoin of
the Constitutional power of the President to remove
officers appointed by the President and Senate, have
almost invariably recorded their own opinion as against
such power.

Mr. Kent, in Section 14, speaking on this question,
and setting forth the grounds given for holding that it
is an implied power in the Chief Executive, because he
is responsible for the faithful execution of the law, and
that the power of removal of subordinate E.wrutif/e
officers was incidental, as they should be subject in
Executive action to the Executive head ; and after refer-.
ring to the Act mentioned, establis.hing th.q Tr.easExry
and the construction given con'cedmg by }“‘Pllcatlo‘“
that the power of 1vemoval vYas in t.heillpresul(?n.t, addsd.
“This was never made @ subject of ]m_{zrzz.zl decxisxon., a'n
this construction rested on the loose .111c1(1fel(1;m oleeO‘;lt
of Congress and the 5¢75¢ and -practice of Governmt
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. L) 1at
s of it as “a striking fact tl
hould rest upon a mere in/€r€nce

gh authority of the Federal%st
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And he Speak
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since.”
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in opposition to t
(Hamilton), and s
tinguished men W

ongress i
power of Cong ; o e of
in his Commentaries (Sec. 1543), speaking

gress of 1789, and the acquiescenc-e
of the public, says: « It constitutes the most extraordi-
nary thing in the history of the Gover.nm ent, of a power
conferred by implication on the Pres.ldent by the assent
of a bare majority of Congress, which was not ques-
tioned on many other occasions. Even the most jeal-
ous advocates of State’s rights seem to have slumbered
over this vast reach of authority,” etc.

This slumbering during the terms of the earlier Presi-
dents he accounts for on the ground that but very few
removals were made, and those in cases such as had
their own vindication.” And not until the advent of
President Jackson was the exercise of the power greatly
extended ;

“Many of the most eminent statesmen of the coun-
try have a deliberate opinion that it is utterly indefensi-
ble, and that the only sound interpretation of the Con-
stitution is that avowed upon its adoption, that is to

say, that the power of removal belongs to that of ap-
pointing.”

Story,
this action in Con

In a note— Calhoun was among those who denied
to the President the power of remoyal except with the
“advice and consent of the Senate.”

Now, as to Mr. Calhoun. Iy Vol. I, Page 344, of his

- works, he says, in relation to the debate and Act of
1789: “The argument rested mainly on the ground that

it (the power of removal) belonged to the class of . .

g tpwers and was indispensable to the perform.
¢ duty Wl e 7
) They 0 take care that the laws be faithfully

U “both parties agree that it was not ex.
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«And thtbmakes the fact more striking, the very ar-
gumenF used Dby those who contended that he had the
power lndepelldently of Congress, conclusively showed
that #¢ wlllg 10t be exercised withoul its authority, and that
the latter Department haq the right to determine the
mode and Manner in which it should be executed.”

«For if it be not expressly vested in the President
and only results as necessary and proper to carry into,
execution 2 power vested in him, it irresistably follows
under the provisions of the clause referred to, that it
cannot be exercised without the authority of Congress.”

After referring to the great changes in the practice
and operations of the Government induced by this de-
bate and decision in Congress, he denounces in no
measured terms “the practice which still remains in
the face of this express and important provision of the
Constitution.” - And after setting forth the object and
purposes of these provisions, he adds: ¢ But it has been
defeated in practice, and the corrupting and loathsome

disease called ¢ the spoils’ has been introduced.”

And the evils following this wusurped power of the
President are dwelt upon and scathingly denounced.

Webster, before coming in sight of the throne, was
of the same opinion as Calhoun and Benton, Gerry anf1
Smith, anq Jackson and Kent, and Story and Clay, an
Hamilton and Roger Shermat, and a host of others.

The love of power is at attribute of hun.m'n na?u;ci,
and it is pot o be wondered at that alr.lbltlc)lus m,:
viduals having dim hopes that at some tlzl-e’tiz:::;z_
distant, they might be enabled to employ this
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ous power of 1'cmov:ll,»?h‘)“l‘]_"'t least acquiesce 1! i
1e Chief szeC',Etl.\C‘. : B

Senator Summner, in an opinion filed on the ““P;"‘f ;
ment trial of President JOhHSOl.L speaking O.f ICIL;
President Adams giving the CZlSt‘ll]g vote favoring : Kv
power in the President, says: * 1 ]‘C.\'Otc was given ‘]’-\
one who, from position as well as principle, \\{215 11?‘ m-
clined to shear the President of any prerogatives.

Alexander Hamilton, in No. 74 of the « Federalist,”
prior to the adoption of the Constitution, and to secure
the confidence of the people in it, speaking of the pro-
vision providing for the concurrence of the Senate in
Presidential appointments as a check upon the assump-
tion of autocratic powers by the Executive, says : “The
consent of that body (the Senate) would ée necessary to
displace as well as to appoint. A change of the Chief
Magistrate, therefore, would not occasion so violent or
so general a revolution in the offices of the Govern-
ment as might be expected if he were the sole disposer
of the offices. When a man in any station had given
satisfactory evidence of his fitness, a new President
would be restricted by this power conferred upon the
Senate, and the-result would be stability in our Gov-
ernment.”

Nor did Hamilton stand alone in this view of the
case. No one would have had the hardihood, prior to
the adoption of the Constitution, unless opposed to it,

to have contended for such inherent and implied power
in the Chief Executive,

exercise by tl

The Constitution was drawn up to guard against just
§uch doctrines of unlimited, indefinite, and undefined,
n?herent, and implied powers. It is the doctrine of
kings, autocrats, and feudal lords, the most dangerous
t? t'he liberties of the people and the rights of commu-
nities,

The doctrine that has made Bills of Rights and

Magna Chartas and Coustitutions necessary to guard
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against the. }‘Sllrpati011

claim of D‘\. e A“thOl

- umhenab]e, RS
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the e)er.01 & Whicy they were not answer

people, 1810 e‘\'lllgar, and serfs

is matter of
Th.lb cion i the Power of the President came up
for discu he 8 t_ht‘ lnpeachment trial of President
Johnsot, Principal artigle resting on the removal of

the Secretary of War i, the face of the Tenure of Office
Act, before referreq ¢,

S of tyrants,
'1ty, and assun
pedient,

ruling under the
1INZ powers as in-
and liecessary, and for

able to the

But though Many of the counsel and Sen
tending agal.llst conviction, argued in favor of the power
of removal “} the President, and against the right of
Congress to limit and curtail it, yet none of them rea-
soned from first Premises, but drew inspiration second
hand from the said debates and Acts of 1789, and prac-
tices of Government subsequently. While a large ma-
jority of Senators held that nothing was concluded by
such debate and Act, and that Congress had full power
to regulate and fix the tenure of office, Senator Trum-
bull claimed that Congress had the power to * define
the terms of office and make them determinable, either
at the will of the President or of the President and
Senate,” and cited Acts of Congress in which the power
had been exercised.

Senator Edmunds held that the regulati.ou of the
tenure of office was not confided to the Pre.51dent, but
left to the legislature. In this he agreed \\'1thcl\’ll'-tci?ij
houn. He took strong ground against the Cons
he President, and said the effect and
yoring such power to the
«n0 foundation in fact,”

ators con-

tional power of t
construction given by those fa
debates apq Acts of 1789 had

% 8 jew of the deb
and dcmo d it in a review )
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s to remove during recess, yet it
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but on Congress” as hel

power in
asons

against the
Ferris: «The
upon the President,
Calhoun.
e
hal‘l‘:;::‘:;st exhaustive argument against the
in the President.

Sumner, also re :
held that it was “of little or no force as recogniz

power in the President alone,” and referred to Kent,
Story, and Webster, Clay, Calhoun, and Benton, as op-
posed to the Constitution conceding such power.
Morrill argued very strongly against the assumption
of such power by the President, and denied its exist-

afterwards Attorney-General, made per-
power

viewing the debate and Act of 1789,
ing the

ence.

Yates also made a strong argument against the power.
Hendricks placed his opinion in favor of the power on
the debates and Acts of 1789, and practiced subse-
quently. Boutwell referred to Hamilton as authority
against the power, and mentions the fact that General
Jackson, in his protest, only claimed the right to re-
move “ Lxecutive officers for whose acts he was respon-
sible.” t

Howe held that the President had not the power, but
that Congress had the power to fix tenures, and cited
many cases where they had done so, and stated that ¢ in
1835 Calhoun, as chairman of a Senate Committee, had
reported a bill which denies the Constitutional pow;r of

l‘he PICSidEﬂt ! and that . i
b 7 voted for th
i = 31V he bill to 16
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Although 2 tWo-thj g vote w
ing the artic!es of impeachmeut, yet the vote stood 7%
for to 79 agaINSt, anq 44 much more unanimous than
that of 1789 and Considering that the House in find-
ing, and the SEH.ate as a court of impeachment, were
exercising the highest powers and functiong conferred
upon any body by the Constitutiou, the sanction of their
Acts in giving construction to that instrument would
seem to be deserving of greater consideration and
weight than those of the Congress of 17389,

Thus we see” that in the absence of all constitutional
authority, as expressed in the grant of po“';ers, and
without any express legal enactment granting such
powers, and without any judicial de.cisiou on tl?e ques-
tion, but upon the dangerogs d?ctrme. of implied a;:d
inherent powers as the Chief I.uxccutlve. and on t1ef
grounds of the propriety, cxpedlency., and 110(.16551ty'0
its exercise by him, in all cases of" his su-bordx‘nat;: _ci'r-
ecutive officers, discharging cxecutive a’ulze.s, for w 1112/1,
under the theory of our Govcrnm’ent, he lsf”:]/:::“e::
the Presidents have gone on wider -m::Iurared p(;wer,
tending the reach and exercise ?fftn':s [tile p}cxecutive
until directly, or through his chie S)tlzal e .
DepartmentS, he holds absomtel‘tz)lle Cross-foads post-
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) me and inferior courts shall hold their offices
upre L
i dor,” &c.
during good behavior, : ‘

A § by Art. I Sec. 8, it grants to Congress the

n AT : ‘

ower « To constitute tribunals inferior to the Supreme
gourt“ Thus, “ Courts” and “tribunals” are emi-
‘ourt. .

But, until no“",
been attemptcd it

ds by the

Article 3, Sec. 1
the United Smtes.s
and in such #nferior ¢
time o time ordain  ans

ployed as synononious.
Under this express power, Congress, in 1861, enacted

as follows, Chap. §, Sec. 2:

«That,for the purpose of securing greater uniformity
in the grant and refusal of letters patent, there shall be
appointed by the President, by and with the advice and
consent of the Senate, three examiners-in-chief, at an
annual salary of three thousand dollars each, to be
composecd of persons of competent legal knowledge and
scientific ability, whose duty it shall be, on written pe-
tition of the applicant, for that purpose being filed,
to revise and determine on the validity of decisions made
by examiners, when adverse to the grant of letters pat-
ent. Aud also to revise and determine in like manner
upon ke wvalidity of the decisions of examiners in in-
t?rferen_ce cases, and when requested by the Commis-
sioner, in applications for the extension of patents, and
:g prta}rlici;m iuch other duties as may be assigned
et decisionsy the  Commissioner.  That from
sioner of Pate, ?SPPFaI may be taken to the Commis-
hereinafter rez]s "bm i ‘paymetlxt Of. the fee
shall be goger cribed ; that the said examiner-in.chjefs

. ned by the rules to be prescribed by the

Commlssioner of Patents,”
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> aw Proyj “« :
now the 1 t“Ipe Vides, « pp,, there shall be in the Pats
ent Office three Examlners in-Chief,”

poiuted by the PWSideut, “
consent of the Senate,n
and determine Upon

as in the Pat-

Xaminers in-Chief
d from time to time, anq

who shall be ap-
by and with the advice and
and their duties are ‘“ to revise

! the validity of the adverse de-
cisions of Examinerg Upon application for patents, and
for re-issue of Patents, anq in interference cases, and

when required by t}e Commissioner, they shall hear
and report on claimg for extensions, and prepare such
other LIKE duties ag he may assign them.”

It will be s2en at ouca th it the duties and function s
of the Examiners-in-Chief are purely judicial. No
executive power is conferred. Under this law of 1861
the Examiners-in-Chief composed the Board of Appeals
and sit as a tribunal to hear arguments and decide
cases brought before them under the law, and the.y
never acted singly or in any other way than such tri.
bunal, having clerks and messengers appoint'ed by the
Commissioner and Secretary of the Interior, and a
regular calendar in which cases are 'se.t down for }lf;‘(lli-
ing,and books in which all their dec151.ons are r.ecorde(v:
From the first they were given 'f].le t‘1t1e of “{\1(1g§s. K
They never exercised any administrative or executive
function of duty whatever.

When the patent laws were be‘foTe the Ilc;rt‘[);ﬁtlljz
Congress, 1869—70, Section 489, ngu?g; It)ﬁ:] <
CommiSSiOner S re%ui'act:::;i’ig‘-llttilon, Mr.I Butler
of the Secreta , being un € g e
of .\Iassachusertyts, in offering an ;merlll(:::nli S
* Now, he hag ynder him a Board of ‘4"(;’ i
who are llf)lxx}::ated by the President an
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the Senate, and who are guite his ec!u;,ds in ea
Epect;, &copeLyanl willing | that 11.15 clerks :
borers and all who hold under him Shqu' ..
ject to his rules, &e., but I am  not “"1111“&“0 A
he shall have the power of annoying and distur sque
he chooses the men who are appeinted by the sa
power that he is and with the same rank.” e
To which Mr. Jenks, the chairman having the P!

charge, replied : )

«1 think I can show that the amendmen.t is not
needed. The power to make rules and regulations ap-
plies to the proceedings and not to persons.”

But the word « /ike” was inserted before dﬂties.i“
the section defining the duties of the Exmnir}er.sm-
Chief, so as to preclude the idea that the CommlSSlO'ﬂ.GI'
could call upon them to perform any other than judicial
duties. (See Congressional Globe, 2d Session.' 41st
Congress, page 2855.) Here we find a legislative—
recognition of the Board of Appeals as coustituted by
the Examiners-in-Chief.” When the Act of 1861 was
up in the Senate, Senator Trumbull, the chairman of
the Committee, stated in regard to the Examiners in-
Chief as a Board : “It is here proposed to create an zz-
feidor tribunal, using the very words of the Constitu-
tion authorizing Congress to create such tribunals
whose judges “should hold during good behavior,” as
by Sec. 1, Art. 3. 4

But we are not left alone to this Act for the recogni-
tion of the judicial character of the office and tribunal
by Congress for a determination of such character, for
we havea judicial decision right in point. Itiscited by
Law in his work on Copyright and Patent Taws, page
197, as decisive of the question. :

District Court, D. C, June 25, 186T.—Snowden vs.
Pierce.—Judge Dunlop.
(Decision on record in the Patent Office.)
Held, Under the Act of 2d March, 1861 (creating
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This is conclusive of t10 fact that the Exam; i
Chief are pu.re!yjudicial officers. But the U SnSmers HE
Court has dlSUllCtly held that the duties of .E;if)'reme
in-Chief are “essentially judicial,” ang that‘ -&ppem-t-.( .

sments from Principal Examiners ar

g ; : € to “the Board of
Examiners-in-Chief Constz'tm‘;‘a Zribunal for that pur-

pose,” &c., and that the—Bommd “Congress provided
the Board as @ Zvibunal, &c.

See Butterworth vs. Hoe, U. S. Reports 112, p-
50.

I also append to this brief the opinion of gentlemen
who have held the position of Examiners-in-Chief and
Commissioner of Patents, which should be considered
anthoritive and of great weight on this point. (I will
furnish, if desired, a certified copy of Judge Dunlop's
decision,) Amidst all this « slaughter of the imlof:ents
i Erecutiye offices, never before has the executioner

Swing his ax over this judicial tribunal. _
Once 3 suspension was ordered on the ground of in-

subordination during a recess of th‘e Senate, but was

abandogeq before the following_scssxon.

I therefore make this contention—




18
S g . wer €X-

hat the President has no Constitutional P° ted by
7o mplied to remove any officer apPO‘n y

and consent of the Senaté:

pressed or i
it is in the President and the

him with the advic?
If such power exists,

Senate jointly.
That Congress

has the only Constitytjonal power to

regulate and fix the tenure o{ Oﬂfu:e. . A

That I was aPpomtc;ld E}Iix;;;:ir-m-cme

s mitation, expressed Or 1 3 . 4

an’}i‘llll;? 1:?:;:112P051ed order for my removal was 111\:"11;‘1'

being the act of «“ Grover Cleveland ” and not of “the

President.” .

That if such order was otherwise valid, it g
during the session of the Senate, and was unauthorized
by the Constitution, and cannot be sustained by any
rule of construction or reasoning adopted for employ-
ing such power, growing out of expediency Or mne-
cessity.

That even if said order was valid, no vacancy had
happened under it at the time he assumed to appoint
my SUCCessor.

That the vast weight of authority from expressions
of statesmen and from Congressional action and opin-
ions of legislators is against the possession of said
power by the President.

That there existed no good.ground for my removal,
as is evidenced by the fact that none have ever been
urged or specified while the great majority of those
doing business before the Office, and being cognizant
of the proposed removal protested against it and certi-
fied to “ good behavior.”

That even conceding that the President has such
fower, whlc'h is in doubt, and contested, it only re-
pa::ii,i ::f:)ordmg to the most ardent supporters of that

“ Executive officers, acting as his subordinates and

performing Executive duti
- conduct he ig responsible.les, RRdRIOE Whose acts and

without
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Rurus 1, B. CrarkE,

APPENDIX,

The Hon. GROVER CLEVELAND,

President of th, United States.

Sir: Having learneqd of the demand for th
tions of Judge R. L. B. Clarke ang Jud
Bates, members of the Board of Examiners-in-Chief
of the United States Patent Office, we respectfully
and urgently petition you for a recall of the demand,
and respectfully ask your consideration of the follow-
ing:

%t is of the highest importance to inventors and the
public generally that  the Examiuers-x.n-Chl.ef shall be
men of sound judgment and of experience in all mat-
ters relating to patents. The Examiners-in-Chief of
the Patent Office have presented to them and have
constantly to splve as intricate problems of patent lav‘{
and practice a5 ever come before any of the Federa
courts, in addition to which they must be experts in
science anq the meghanic 1 e

h'-‘Boardhof Examiners-in-Chief 1s(i g wtehg;z-yii‘f

CXPTess ourselyes, generally CO"SIderel fythe Patent
teresteq i, patents, as the balance-wheel o a matter of
Iffice, and ‘it is of the greatest 1’égiet?ltat~this Board
:}}:Z }])(Ijg}tht inbegab? o :tli]ts(t):dcearr:d that its weight and
. "4 be properly con

e resigna-
ge s H™ I,
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« many
arke has served upon this Board fof

a long and h?‘lolfffble Serviceécxi\:llzilgﬂ
37 recis
has met with recognl‘tlonli‘(‘;;lt t;}?e“ggiﬁirapgnd those
of the inventors throug Ot 4 %’, courts in
practicing before e alm the ained an
t cases, and of the publlC genera 1y.,has g of his
p%teeliieuce and facility in the correct discharg¢€ £ less
Sz{)ies which could not be supplied .by any man Sxental
experience, no matter how great might be h1s e
qualifications, his habits of industry being ﬁ'lner-in:
while Judge Bates has alsc? served as an E_xamlt b e
Chief for many years, and 1s a man of the 'hlgh_es b -,
of learning and of the most 1.nar1.<ed and 1'nc151vetp e
tical sense in the ready application of his grea A
profound knowledge and comgntemdm.g abilities, .w}llob
uniform judiciousness and"judlclal. mind, with his ta -
its of thought and indefatlgablle industry, are rpat .e1:s
of common knowledge and universal appreaapon, }t
being also to be noted that Judge Rates acqu1.red'h1s
present position in conformity with the true principle
of Civil Service Rules, namely, by competitive exami-
nation. o
Well knowing, with the majority of your fellow citi-
zens, and being impressed with your desire for the best
interest and constitution of the Civil Service, we sub-
mit the above for your consideration,and earnestly and
most respectfully ask your attention thereto, sincerely
believing, as we do, that the severance of either Judge
Clarke or Judge Bates from his position in the Patent
Office, would be a great detriment and loss to the pub-
lic service, as their continuance in the position, as long
as they can be kept, is of great advantage.

Judge Cl

years, and during

WASHINGTON A/IY'ORNEYVS.

Octavius Knight, Knight Brothers, of Washington
New Vork, St. Louis, Kansas City, Los Angeles. 1,
Deane, W. E. Aughinbaugh, J. Forbes Beale, W, A . R ed-
Eond, Benj. R. Catlin, E. M, Marble, Ex-Com'r of Pat.;
E, E. Pa,me, Ex-Com’r of Patents; V. D. Stockbridge.
th-Con} r of Patents; R. G. Dyrenfoith, Ex Com'r of
lea etgs’ g J. Fisher, W. G. Henderson, Marcellys Baj-
]a}xlx’;es e.zlu S& Hauff, Charles B, Tilden, Max Geongii,
James,J. Phﬁehy, Wm. H. Finckel, Pollok & Mayyo,

y Yollok, Philip Mauro, Taggart, Knappen &

Deni;
wick
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Denison, James L. Norris, . ¢, Somes, Mason, F

V{lCi{ & Lawrence, Munn & Co., Salon C. Kemon 6\7\1;
{Villgi:;kctt‘“éleza“der & Dowell, Crosby & Dor’ian,
E W All(iersg? ’AA‘ E. H. Johnson, Arthur L. Bryant,
Charl'es_] Stockl’ lexander & Davis, E. G. Siggers,
Glasscocki o man, J. S. Bennett, Britton & Gray,
Seymesiil A.o(.:,ogaldwm, Davidson & Wight, H. A.

ner, Jr., Dayton, Poole & Brown,
J. S. Barker, Arthur C. Frase :

Pranl_{la'nd Jannus, Chandlee & Chandlee, Pattison &
Nesbit, W. E. Boyd, Ellis Spear (late Commissioner
of Patents), F. I.. Middleton, Edson Bros., John J.
Halsted, Frank A. Spencer, E. Evered Ellis, Whittaker
& Prevost, G. A. Prevost, Howell Bartell, Fred E.
Tasker, A. M. Smith & Son, T. J. Hudson, Prindle &
Russell, T'. J. W. Robertson, Henry Orth, J. M:Yzanaga,
Church & Church, Connolly Bros., J. R. Nottingham
& Co., Johnson & Johnson, The Press Claims Co., W.
K. Stevens, O. E. Duffy, C. A. Snow. & .Co., R. G Du
Bois, C. T. Belt, F. S. Apperman, L. S. Bacon, Wm. C,
McIntyre, Leggett & fLeggett, David H. Meade, C. A.
Neale, Wm. R. Kennedy, Arthur S. Browne, Frank L.
Dyer, W. S. Duvall, J. Fred Reily, Jas. L. Skidmore,
J. M. Nesbitt, M. D. Peck, Richards & Co., Joseph
Lyons, F. F. Chapman, G. H. & W . T. Howard, John
J. Halstead & Son, Fennellon B. Brock.

r & Co., Phillip F. Larner,

BosToON ATTORNEYS.

J.E.Maynadier, Henry W. Williams, F. F. Richmond,
2d, Elmer P. Howe, John L. S. Roberts, Edward S.
Beach, Wm. A. MacLeod, James H. Churchill, Jos. Pt
Livermore, Edwin Planta, Thos. W. Porter, Nathan C.
Lombard, Alban Andren, A. H. Spencer, I?erbert
C. Briggs, K. J. Noyes, Crosby & Gregory, C. B. Tuttle,
Chas. Allen Taber, Edwin W. Brown, Henry Chad-
bourn, Benj, Phillips.

NEw YORK AIY'ORNEYS.

. 3. Schwab

Ed . W. Hauff, W. C. Hauff, G. Seb D,
A, Falgeurn?)uwpzt&?o?arker M, Page, Arthur V. }}r\esen,
Sam'l A D”"Can' Ww. H. Singleton, Graham & Lb?)w,
Charles W, Forbe’s, James A. Skilton, Lemuel W, per-

rell, and others.
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CHICAGO ATTORNEYyS,
> o e nry S
W. S. Bates, G {\'_ Offield, Hkil:\ \"
aphram Banning, Jonn \). Munday, i
glltilejI;\I’[)h’ll‘l]l)achcrv ])ryellf“fth & ])l_},cnﬁ)rth‘:I;IV(:“d
\\‘?gH'iI]. ;J‘glylor & Brown, S:Hll}lcl E. Hibbens, B¢ At
S .Fvurt’s Thos. F. Sheriden, (,c(‘), T. Fisher) J3- = &
K‘en‘uedy' F. A. Hopkins, B L,' Dyrenforth,
Packard 'Cyrus Kehr, Jas. B. Erwin, Edmlmdl
Dayton, Poole & Brown, J. W. I)}'re“.forth, E oy
Hopkins, Lysander Hill, C. C. Linthicum, Geors

ierce &
Brown, W. H. Dyrenfor 8

.. I.. Bond,

th: NG Gridley,' pPier
Fisher, Gridley & Hopkins, John G. Elliott
Bulkley, and others.

ated from

iti imilar petitions were prese -
In addition, simi1 P p S i

Hartford and New Haven and Philadelphia
more and Cleveland, &c., and remonstrances by letter

from individuals all over the country.

To Fudge Elis Spear, V. D. Stockbridge, R. S. Dyren-
forth, Hon. H. E. Paine, Robert Fisher, Sformerly con:
nected with the Patent Office as Ezxaminers -in-Chief
and Comumissioner .

It being important to determine the character of the
office of Examiner-in-Chief in the Patent Office—
whether it be Executive or judicial, or both—will you
kindly give an expression of your opinion ?

It appears clear to me that the office of Examiner-
in-Chief is and ought to be purely a judicial one.

. ELIS SPEAR,
Formerly Ex.-in-Chicf, Ex. Com'r of Patents.

I concur in the above, and, having been Examiner-in-
in » : -}

C_h1ef, Assistant Commissioner, and Acting Comm is-
:l)z)ener_,sl adcfi_ that the Examiners-in-Chief have and
reise no function or duty sa jud ing’

ve as judges ac
Board of Appeals, 4 St .tmg b

V. D. STOCKBRIDG E.

[ occupie
Judge Stocl
‘[]“- office «
in(li(‘izll.

[ concur

I think
judicial.
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XPpressed aboye.
130, 197 Paing

I think the Office
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Xaminer-in-Chief ig purely

ROBERT J. FisuEr.
Fu;'mur/_}' Examiner-iy Clief,
Asst. Con’y of Patents.




MEMORANDUM

In the matter of the Confirmation of J. H.

Brickenstein as Examiner-in-Chief

in the U. S. Patent Office.
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matter of the confirmatioy, of

. da SUCCessor
L from ghq :

In the . 3 0
\r. R. L. B. Clarke, remove e Position of Exam;
VLT, . 3 es Pe 1 14 .
ner-in-Chief in the United States I dtel]t()ﬁ]CC, 1t h
urged on his behalf that his sucee
A8 > 2

firmed for the reasons—

as beeq
SSor should not be con-

(1) That the President has no ri_gllt to remove an Kx.
aminer-in-Chief, except by and with the consent of the
Senate, and & ' .

(2) That the board of IL..Vﬂml‘nCI‘Sﬂn-Cllief in the United
States Patent Office is an inferior court or tribunal under
Art. 11T, Sec. 1 of the Constitution, and therefore these
Examiners-in-Chief hold office during good behavior.

Neither of these reasons is thought to be valid.

No discussion of the first ground seems necessary.

As to the second, the following considerations are pre-
sented, and it may be well at the outset to call attention
to the character and duties ot this board of Examiners-in-
Chief.

The important sections of the statute having reference
to this board are the following:

“Skc. 476. There shall be in the Patent Office a Com-
missioner of Patents, one Assistant Commissioner, and
three examiners-in-chief, who shall be appointed by the
President, by and with the advice and consent of the
Senate. Allotherofficers, clorks. and employés authorized
by law for the Office shal] be ap’pointed by the Secretary
of the Interior, upon the nomination of the Commissioner
of Patents,

“Sgc. 482. The examiners-in-chief shall be persons of
competent lega] knowledge and scientific ability, whose
duty 1t shall be, on the written petition of the appellant,
o revise and determine upon the validity of the adverse de-
@sions of examinersg upon applications for patents, and
OF re-issues of patents, anq i interference cases: and,

WHen required by the Commissioner, they shall hear fius
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«Sgc. 4909. Every upphcun
re-issue of a patent, any of tthe
I twice rejected, and every party ' or of the examiner
from the decision of the primal gh . i ol
) 17() ,. Y Ve 3 L P , lL > y
in charge of inier f_m ences in § b e for )
ners-in-chief ; having o;zce pmd ‘;s/ldis‘qﬂtisﬁe(] B
Shines > 7 sa C :
S B Parel { he may, on payment of

cision of the examiners-in ¢ 11€
the fee prescribed, appeal to the

an ml
ramaner,

! . .
(Jommissioner mn person.”

and pructically the only
d determine upon the
primary exami-

It will be noted that the main
duty of this board is to revise a1
validity of the adverse decisions of the

ners. -
evising the decision of the

Though this function of
primary examiners is necessarily exercised in a judicial

way, it is at once apparent that the powers of this tribunal
are not those of a court.

Nowhere does the statute so refer to it. It is a tribunal
1N THE PATENT OFFICE, has no jurisdiction outside of it,
has no seal, issues N0 process, is not a court of record; it
can not punish for contempt, can not summon witnesses,
can not require evidence to be produced before it, can
not and does not issue any judgments or decrees. Its
decisions take effect only through the Commissioner of
Patents. Even if it decides that an applicant is entitled
fo a patent, and the patent is granted, it is signed by the
Commissioner of Patents, ax.ld the patent is, when granted,
only the evidence of a pruma ffch',e right whose validity
hywpwndel

Vi’ o o ngs it is governed by rules
esta?,bllshed with the approval of the Secretary of the In-
terior by the Commissioner. Its decisions are appealable

to him and his decisions are binding upon the Examiners-

in-Chief.
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The Commissioner has had occasjq,, to
point with reference to the very M, (y
ferred to.

; T
- Nlymer v. Riley, ¢ i S
In the case of Clymer v. I\' ey, C. D. 1874, b, 73 Gen.
| S -
eral Legget, the then Commissioner, gqiq.

1nsist upon this
arke above re.

“The question " has heen twice before the
Acting Commissioner, and in bot}, instances clearly and
positively decided in the aﬁil‘mati\'e, and that should be
so considered by the Examiner. In the second decision
the Acting Commissioner takes occasion to suggest the
impropriety of the Examiner or Examiner-in-Chief hay-
ing revived this question in the further examination of
the case.

-“Yet in the final action of the board, one member (Mr.
Clarke), with both of the Acting Commissioners before
him, and in full view of said suggestion, takes occasion
again to revive and discuss the question, in a manner,
too, not altogether courteous. In doing this he has been
guilty of an official impropriety that can not be passed
in silence. The official decisions and directions of the
Commissioner and Acting Commissioner are binding wpon
all in the office, including the Ezaminers-in-Chief, until re-
versed by the Secretary. There is but one course open
to officers and employes in the Patent Office who deny
this relation between the head of the office and the sub-
ordinates.”

The case of Snowden v. Pearce, MS. (App. Cases) Dun-
lop, J., decided in 1861 is relied upon as authority for
the contention that the board of Examiners-in-Chief is a
tribunal independent of the Commissioner of Patents.

The statements made by the judge in that case were
not necessary to the decision of the case and were purely
obiter dicta. Moreover, in Hull v Commissioner of Pat-
ents, 7 O. G. 559, decided in 1875, it was expressly decided
by the majority of the Supreme Court of the District.-of
Columbia, that the Commissioner had the right to revise
even the favorable decisiong of the Examiners-in-Chief.
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actions of o "
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the authority of the Cor
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Yet it is seriously contendec ke v Art
ners-in-Chief is a United States Court under ATt L

Section 1, of the Constitution.
The provision of the Constitu
I1I, Section 1.
«The judicial power of the

tion referred to is Art.

United States shall be vested

in one Supreme Court, and in such ’”fe_"’m' Courts as 'the

Congress may from time to i€ ordain and establish.

The judges, both of the Supreme and inferior courts,
o o 1 X & — 7,

shall hold their offices during good behavior, ete.

Article I, Section VIII, provides:
The Congress shall have power—

«9 To constitute tribunals inferior to the Supreme
Court.”

The authority alleged to support this contention is
Butterworth . Hoe, 112 U. S.; 50.

In'Butterworth v. Hoe, the court was considering the
relative powers of the Commissioner of Patents :mﬁ the
Secretary of the Interior, and in stating summarily the
various sections of the statute relating to the procedure

to be followed in the P 4
. 1e Patent Office, used the following

“The claim is examined in the
{mmar)_f examiner assigned to the cla
((F)t]?%‘:.,si,tzjﬁ)og;‘??ted b-‘{ f}”m, the applicant is entitled
board of EX‘Lr;liln fll)pﬁzél} ‘rom his decision to that of the
el 3 ‘J iners-in-Chief, constituted a tribunal for ,

; and from their decisio ibunal for that

y ATy nif ¢ B
peal to the Commissioner in [)ers;rfl ud\}/{,rge’ 4166 may ap-
: .S, 4910.”

first instance by a
ss to which it be-

The word «tribunal” is used i i i
its ordinary descriptive
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yd its use does not IKL(HS:\TI],}' Mean )

sense, al his board
+ ot regarded thi a8 g com
yreme Court rege b iy

o United States (fiom't.undel“ ;\‘t I of 14 Constityt;
( The character of this board of Exmniners-in-C} i u‘“.m'
. sonsideration, and therg . et was
not under consi as
case to remotely suggest tlmt. there was any i ke
defining its status. It ce.rtamly Never occurred to th;
judges to imagine that this appeal hoarq iy,
'bureau of an executive department of tl
was a United States Court.

The whole argument of Mr. Clarke is based upon the
assumption that because a tri?.)lmal, having duties judiecial
or quasi-judicial in character 1S ereated by act of Congress,
that it thereby becomes a United States Court, vehiae
judges shall hold their offices during good behavior.

That this is an entirely erroneous assumption is shown
by the fact that actual courts of justice having all the
powers of courts in the legal sense of the term, have been
created by Congress, and have been expressly decided by
the Supreme Court, not to be United States Courts, or
within the 3d Art. of the Constitution.

Thus, in McAllister ». U. S., 141 U. S,, 174, the question
arose as to whether the Territorial Courts came under this
provision of the Constitution and the Supreme Court ex-
pressly held that they did not, and that a judge of such
court was not excepted from that provision in the_Tenuro
of Office Act (now repeuled) quthorizing the President to
suspend or remove civil offjcers “except judges of the
Courts of the United Stateg ”

A number of cages are referred to by

In American Ins. Co. 4, Canter, 1 4
court said -

1at the Qy.

€88 g%

Dothing in ty,e

an executive
1e bovernmem

the court.
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ot apply to it
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and inferior ""“'_"-\, shall

judges, both of the Suprem! ‘l chavior.” 1 he judges of

’h()]:ﬂ] e o tices curing ‘qm‘”ll ’}m](l their offices for four
g N ta R 1da . .

, Superior Courts of Florl .onstitutional courts
'll"flw('l'll(x\‘(‘ courts, then, are not (/i)lll:tlttllﬁ» (‘(H‘I‘it'l(llliu“‘
rears. S€ C & s ervred by t ,ONSt1t
'i\n which the judicial power Cmm}lH:le[;os'itul. They are

R EAY o ,nt can o€ S J -
on the (;(?H(!?:ll (u(.)\‘(?lll{ltnt,fltwv are legislative courts,
incapable of recetving it. o] right of sovereignty whicl)
created in virtue of the general I's BRI of That clause
exists in the Government, OF ]I-I: all needful rules and

. , Congress to make ¢ ;
which enables Congress to ke, (B .
regulations res w(’l?lw' the territory l)e!t)llglllg &0 ‘.h(
regulations (‘]” e~ MRS n with which the}' are in-
United States. The jurisdict1o ]

o s ; . ]'.’(1/ noOWeEr which 18 (,('flnm, M
vested is not a part of that judicrat POT=rs et T (0

"y : o orttzom. but is conferred by Con-

the third article of the Constitution, , gy

- : - those general powers which
gress, in the execution of thosé S8HE 8 fha United
y - " ‘168 ) 6
that body possesses over the Territorie

States.”

And in Benner ». Porter, 9 How., 235, 242, 243

“Congress must not only ordain_anﬂ e:stz%blish courts
within a State, and prescribe their jurisdiction, but the
Jjudges appointed to administer them must possess the con-
stitutional tenure of office before they can become invested
with any portion of the judicial power of the Union.
There is no exception to this rule in the Constitution.”

No terms through which the Examiners-in-Chief shall
hold office is specified in the Statute.

The correct inference from the omission in the statute
of any statement defining the term of office is, therefore,
that this board of Examiners-in-Chief 18 not a Federal
Court, because it does not possess the constitutional tenure of
office.

If the Congress had intended to make this board of
appeals an inferior court in the constitutional sense. they
would have expressly made it 50, and would have ;p@ci’.
fied that the Examiners-in-Chief should hold office during
good behavior. ‘

As it is, the statute provides only that the B tcsia:




shall
ges of
r four
ourts,
ution
fy are
ourts,
vhich
slause
s and
» the
re in-
ed in
Con-
vhich
nited

ourts
L the
¢ con-
ested

nion.
”

shall

in-Chief shall, like the Com1 10ner of Pas
Assistant, be appointed by the Presiq
consent of the Senate, and shall haye .o
defined duties.

And it is to be noted that the cop,
persons appointed to be Examiners.ip : -
have for many years stated, that they ,r.
“during the pleasure of the President g, +

There is, however, a more fundamentq] o
regarding this board as a U. S. Coyrt_

It w.as the cxpljess purl:;ost.t '.vf the Constitation to keep
as distinct as possible the judicial and exeeyt
of the Government.

If this appeal board is a Federal Coyrt
curious anomaly of a United States Court
an executive bureau of an executive department between
an executive subordinate and an executive head (e
latter having authority to review the court’s decisions.

If Congress had intended to create or had been aware
that they were creating any such judicial monstrosity,
they would have taken great care definitely so to enact.

No authorities are necessary to show that the executive
and judicial branches of the Government have always
been kept rigidly apart. The following citations may
however be interesting. '

The Supreme Court in the case of Gordon v. U. S, 2
Wall., 561, refused to entertaim=an appeal from the Court
of Claims as then constituted, because its decisions were
reviewable by the Secretary of the Treasury, an executive
officer, and that fact denied to it the judicial power from
the exercise of which alone appeal could be taken to the
Supreme Court,

So also in U. S. v. Ritchie, 17 Howard, 525, it seems to
have been assumed that no appeal could be taken from

a board of executive officers (land commissioners) to a

ive branches

we have the

nserted into
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court, and the jurisdiction dependeﬂt B b

T s acti g re in :
ground that the actions wer und both parties had

the questions were heard de 10V

full right to introduce evidence- ) ;
appeal lies to an executive

If a tribunal from which
officer is not an inferior court ﬂﬂde{' Art-.‘ I O'f tl.ne Con-
stitution, then this board of Exammers—m-Chlef 1s not a
Federal court. )
at if this tribunal is a court

It is, therefore, apparent th
atall it certainly isnot an inferior court under Art. IIT of
the Constitution, since no tenure of office during good

behavior is specified in the statute creating it; that this
board is entirely within the executive, not the judicial,
branch of the Government; and that its members are
therefore subject to removal by the President as are other

executive officers.




BRIEF OF RUFUS L.B.CLARKE.

Columbus Junction, Iowa.
Febuary 10, 1896.
Hon.R.L.B.Clarke,
Washington, D. C.

My Dear sir: Please accept my thanks for
a copy of your brief and Protest presented
to the Senate in the matter of your attempt-
ed removal by the Presidgent

The controlling question is seen to
be as to whether the office is judicial or
not. If it is that ends it. That the of=-
flce is judicial to all intents and purposes
the showing of the Brief goes to establish
the fact beyond a doubt and makes your posi-
tion in this regard invincihle.

With all confidence in the result of
your case before the Senate,

I am truly yours,
Francis Springer.

Judge Springer for many years Judge
of the 1st Judicial Distriet Iowa, and no
man stands higher in the judiciary of the
State.

—— 0—————

An opinion is asked as to the charac
ter of the Board of Appeals in the Patent Of
fice.

We have always considered the Board
of Appeals in the Patent Office as purely a
Juéicial Tribunal, without a single execu-
tive function, and wholly, independent of the
Commissioner or Secretary of the Interior.
There can be no question about this
and never has been.
H.E.Paine, Ex.Com,of Pats;
Ellis Spear * L
R.Dyrenforthv v v & Ex.Mem ofBoard.
W.H.Doolittle Ex. Asst.Com.of Pats.
R.J.Pisher Ex.of Brd. Ex.Asst.Com,Pats.
V.D.stockridge v v " " . )
H.A.Beymour. Y




FENWICK & LAWRENCE, HOOD BUILDING, ORIGINAL MEMBERS OF THE FIAM |

TELEPHONE 440,
wsioner of Patents,

ROBERT W, FENWICK,
I 902 P 8., nean U. 8. PATENT OFricE Patent Counselor and Rxpert.
S R 3
o DEWITT €. LAWRENCH,
ATTORNEY AND COUNBELOR AT LAW,

ESTABLISHED 1081, Nine years an officer in Patent Office in cnpqdl{ of Chief
Cleérk and Acting Commissioner of Patents, fixami- &
ner and member of * Board of Appeals.'’ y

YERS, SOLICITORS AND EXPERTS,
CE IN U, 8, SUPREME COURT,

HDWARD T. FENWICK,
Patent Lawyer.

' Q.
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Fxtract from argument of Ex-Commissioner of Patents,

== °has. lNason--in the Gordon neean Telegraph calnle,
{_—"
-
>
:. ‘r'\ Vi

\ A wide distinction 1s to be observed in relation to the
S mthoritv of the "commissdoner in different eirecumstances, In

matters of administration his is the baramouht controlling

authority, But the granting of a patent is a judicial aet.

In reference to sueh cases the law has provided a series of

arrellate tribunals, of which he is one. VWhen acting in that

ceapacity, he ecan reverse the action of the Examiners-in-Chief.

But l1ike all other aprellate tribunals, he must wait in that

capacity till a ease is duly presented to him, before he can

intermeddle with it., e eannot decide beforehand in matters

of that nature,

The adjudication of difficult legal questions was, in

fact, one of the nrime rurposes for which this board was or-

ganized, and in these adjudiecations their power was left un-

restricted. TIf doubts exist in any mind upon this subjeet,

they will be dissipated by examining the detvate in the House

of Representatives (where this aet of 1870 originated) while

this subjeet weos under discussion there, (see Cong. Globe
v/
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