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PETITION OF RUFUS L. B. CLARKE.
»

To the F{/’ty;/burthll(}'ongres‘x of the United States:
Your petitioner, Rufus L. B. Clarke, represents and states that he is
a citizen of the United States, and was appointed an examiner in chief

- in the Patent Office by the President, by and with the advice and cogg

sent of the Senate, April 21, 1869, and continued faithfully to dischar
the duties of the office until the 31st of March. 1395, '
That on the 28th day of February, 1895, and during the session of

. Congress, an order was-signed by Grover Cleveland for his removal

from said office, without any cause assigned or existing, which order
has been enforced. '

Jut your petitioner avers that the said office of examiner in chief is
purely judicial, iind has been so recognized in.the Patent Office and
Interior Department and by the Supreme Court of the United States,
and so decided by the distriet court of the Distriet of Columbia, and
has ever been considered and held to be independent and free from
Executive control. -

And your petitioner c¢laims and holds that there exists no constitu-
tional power in the President to suammarily remove an examiner in chief
from oftice, but the tenure of the office'is, as 1t ought and was designed
to be, during good behavior: that, at all events, the removal can not
legally be effected except by the joint action of the President and
Senate,

That although the practice has prevailed. and been acquiesced in to
a great extent, of removal by the President of exeentive officers for
whose acts he is responsible, yet the reasons relied upon for such remov-
als do not apply to examiners in chief. and never before has such a
removal been attempted during the existence of the oflice since 1361,
but it has been free from place hunters and spoilsmen?

That the examiners in chief have no execntive functions and perform
no aects for which the President is responsible, but that their duties
are purely judicial is manifest by the terms of the act creating them,
and is established by the evidence of ex-Commissioners and experts
appended hereteo.

Your petitioner thefefore prays that this matter relating to the con-
stitutional power of the President to remove him as examiner in chief
without the coneurrence of the Senate may be inquired into and acted
upon by vour honorable body.

And to this end he asks that the accompanying brief and statements
of experts and other papers be made a part of this petition.

The question in relatiomn to the oflice is small, but that in regard to
the arbitrary exercise of executive power, as not sanctioned by the
Constitation. is momentouns. and demands serious and deliberate atten-
tion, and as an American citizen 1 ask it. and will ever pray.

Rurus L. B. CLARKE.
3
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BRIEF. .

To the Senate of the [ "nited States:

1 make the following statement to be considered by the Senate Com-
ittee on Patents before acting upon any nomination referred to them

%o fill a supposed vacancy caused by the removal of Rufus L. B. Clarke,

an examiner in chief and a member of the Board-of Appeals in the
United States Patent Office. :

I, said Rufus L. B. Clarke, was appointed by the President, by and
with the advice and consent ot the Senate, as such examiner in chief,
April 21, 1869, and served until February 19, 1895, when 1 was requested
by the Commissioner of Patents to resign, the request being coupled
with the assurance that it was by the request of the Secretary of the
Interior, and with the approval of the President, and to take eftect on
the 31st of Mareh, 1395. : : ’

No intimation had been given that such resignation was desired, no
grounds stated, and none given on oral request.

That no good grounds existed might be inferred from the fact that
when the request became known nearly all the attorneys doing busi-
ness before the office in Washington, Boston, New York, Chicago, and
other places forwarded to the President or Secretary of the Interior
indorsements of ability and remonstrances against removal. some of
which I am permitted to append by copy. o

But prior to the said 31st day of March. having neglected to answer
the polite invitation to resign, an order was delivered to me, of which
the following is a copy:

. 5
ExecutivE MANSION,

; Washington, D). C., February 28, 1895.
Mr. Rurrs L. B. CLARKE, Present.

Sir: Yonu are hereby removed from the office of examiner in chief in the Patent

Ottice, to take efiect upon the appointment and qualification of your snccessor.
Respectfully,
GROVER JCLEVELAND,

Through the Commissioner of Patents.

It is appropriate that this order should have been thus signed
«Ciesar,” withont the useless appendage ot Emperor.”

It will be observed that this was during the session of the Senate.

On the same day the name-of John H. Brickenstein, a young exam-
iner in the Patent Oftice, was placed in nomination betore the Senate,
and referred to the Committee on Patents, ~

I have no knowledge of what action was taken by the committee, but
the following appeared in a morning paper, and its truthfulness was
never questioned: 5 .
WILL NOT BE CONFIRMED—A VIGOROUS AND SUCCESSFUL FIGHT AGAINST THE NEW

CHIEF PATENT EXAMINER. L4

A fight, vigorous in the extreme, has been begun against the confirmation of Arthur
P. Greely, of New Hampshire, and John H. Brickenstein, of Pennsylvania, whose

1 : .
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'BRIEF OF RUFUS L. B. CLARKE. 5

names were sent to the Senate February 28 as ap#intees to the offices of examiiners
in chief in the Patent Office, in the place of Henry H. Bates, resigned, and Rufus
L. B. Clarke, removed. Dates and Clarke have held the positions for, many years,
and immediately upon the nomination of their snccessors the Senate ommittee on
>atents and individual Senators were flooded with telegrams and letters protesting
against not only the confirmation of the new men, but the removal of the old ofiicials.

Senator Call, chairman of the committee, has consulted with his associates, and
finds that owing to the faet that these protests come from the leading patent attor-
neys and men all over the country doing business with the Patent Office, the nomina-
tions can not be acted upon without a tlmruu"h investivation. The time is too short
for this, and the committee has informally decided that it will not make any report

on the nominations, and they vunse-queutl,\' o over unaeted npon. ‘The members of

the committee, talking privately, express their regret at the action of the Depart-
ment in removing men of experience, and “'hmw work is really that of a court of last
resort in patent matters. They express the belief that the President will not give
these men a recess appointment in view of the deliberate failnre of the Senate to
consider their nomination.

The Senate adjonrned Mare h f, and early on March 5 Mr. Cleveland,
before starting on his fishing excursion, appointed the same Mr. Brick-
enstein to fill the supposed vacaney, caused by my sapposed removal
during the session of the Senate,

The regloval, it valid. had not taken eftect, according to its express
terms.

It will be noticed that this appointment of a successor was sought at
first to be made through the supposed only regnlar conrse—+by and
with the advice and consent of the Senate.”

I held the position on the board ungil the 1st of April, 1395, when
Mr. Brickenstein took my place, and I immediately filed with the See-

retary of the Interior and of the Treasury a protest. of which thie fol-.

lowing is a copy:

i BoAiD OF APPEALS,

S I'nited States P'atent Ofiice, April 1, 1855,
To the Hon. HOKE Svirn,

Necretary of the Interior.

Sir: I hereby protest acainst all action taken to etffect my remouval as examiner
in chicf in the Patent Office. and to appoint another as my successor. as heing irregu-
lar and withont sanction of law. »

Without waiving any legal or equitable right or claim. but claiming to be still
legally such examiner in ehief, I am willing. and able, and ready to continue in the
discharge of the duties of the position, as heretofore, and hereby tender my services
to that end.

But so it is, I find Mr. John H. Brickenstein claiming to be my successor, and as
such appointee occupying my position and place on the board of appeals. to my
exclusion.

To all which acts and assumptions I make objection and file this, my protest, and
shall hereatter assert my claim of right to the salary of the position.

Respectfully, vour ohedient servant, :
R. L.. B. CLARKE, Eraminer in Chicf.

The only authority conferred upon the President in relation to oftices
is contained in the second section, article 2, of the Constitution. In

‘enumerating powers granted him, it states: * He shall have power to

till up all vacancies that may happen during the recess of the Senate
by gl.mtnw commissions. which shall expire at the end of tho next
session,” -~

Jut it omits granting hin: any power of making vacancies, and by
s0 doing negatives the existence of such power, as he isonly authorized
to fill such vacancies as may ll.lpp(’n during the recess without his
instrumentality being. suggested.’

But no vacancy had happened during the recess, eithér by the action
of the President, under the operation of such order, or by any of those
causes alone recugmzed by law as causing such vacaneies to “ happen,”
as death, absence, resignation, or sickness, o

L



6 BRIEF OF RUFUS L. B. CLARKE.

Thus, in sections 177, 178, and 179 provision is made to fill vacancies,
and in all the only,recognized causes for vacancies are as above stated.

Nowhere m the Constitution or laws can be found any authority for
the President to foree snch vacancies to “happen” by autocratie
removal; but, as before stated, granting that he has such power, no
such vacancy happened during the vecess of the Senate, under and by
virtue of such order, a copy ot which is given, even admitting that the
act of ** Grover Cleveland” must be considered as the official act of the
President, which is not conceded.

But the most interesting and important question presented in this
matter, and one which should receive the eareful and exhaustive con-
sideration of Senators sworn to support the (‘onstitution, is whether
the President has the power under such Constitution to remove publie
officérs appointed “ by and with the advice and consent of the Senate,”
when no positive provision has been made by Congress empowering him
to make such removals.

In “Loyd’s Debates,” pages 353 to 366, and 430 to 600, will be found a
discussion of the question which arose in the First Congress duYing the
consideration of a bill to organize the Departments, and it was pro-
posed to strike out the words “to be removableby“the President.” A
motion was made to add the words by and with the advice and con-
sent of the Senate.”

The former words were stricken out and the latter rejected in the
House by a vote of some 34 to 20, and in the Senate by the casting vote
of the Viee-I’resident.

Mr. Madison, and others - who thought with him, held that the power
of removing all executive oflicers was inherent in the Chief Executive,
and reasoned wholly apon the grounds of expediency, propriety, and
necessity ; that being responsible for the executive acts ot all his subor-
dinates. he should have the power to remove them if they did not con-
form to his policy and dictation. And having the Senate associated
with him was thought to be cumbersome and inexpedient.

The arguments went rather to show the propriety of having some
provision by Constitution or law for the proper exereise of such a power
than that it really existed without any such provision. (At first.Mr.
Madison held a contrary opinion.)

On the other hand, Mr. Smith, of South Carolina, Mr. Jackson, Mr.
Gerry, Mr. Bland, Mr. Roger Sherman, Mr. Stone. and others, thought
that the exercise of such a power by the President was unconstitutional,
autocratic, undemocratie, and dangerous.

That it he exercised it at all it should be in association with the Sen-
ate, as the power to ereate should be the power to remove. That for
the President to remove without the coaction of the Senate would wen-
der nagatory the provision for such coaction of the Senate in appoint-
ing, as on the adjournment of the Senate he could remove all the
execntive ofticers and appoint his own favorites, even though once
rejected. .

As Mr. Jackson expressed it: Are we to have all the ofticers the
mere creatures of the President ?”

In the Senate the matter was debated, but not so fully considered as
in the House; and the idea of implied power in the President was con-
troverted by Benton and others, and was determined in favor of the
powerin the President over executive oftiters for whose aets he is respon-
sible by the casting vote of the Viee President.

* Subsequently, in the same session, wn act Was passed which seemed
to recognize this power. It provided: “That when the Secretary
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Thus, in sections 177, 178, and 179 provision is made to fill vacancies,
and in all the only, recognized causes for vacancies are as above stated.

Nowhere m the Constitution or laws can be found any authority for
the President to foree such vacancies to “happen” by autocratie
removal; but, as before stated, granting that he has such power, no
such vaeancy happened during the recess of the Senate, under and by
virtue of such order, a copy of which is given, even admitting that the
act of ** Grover Cleveland” must be considered as the official act of the
President, which is not conceded.

But the most interesting and important question presented in this
matter, and one which should receive the eareful and exhaustive con-
sideration of Senators sworn to support ‘the Constitution, is whether
the President has the power under such Constitution to remove publie
officérs appointed “by and with the advice and consent of the Senate,”
when no positive provision has been made by Congress empowering him
to make such removals.

. In “Loyd’s Debates,” pages 353 to 366, and 430 to 600, will be found a
discussion of the question which arose in the First Congress during the
consideration of a bill to organize the Departments, and it was pro-
posed to strike out the words *“to be removableby“the President.” A
motion was made to add the words by and with the advice and con-
sent of the Senpate.”

The former words were stricken out and the latter rejected in the
House by a vote of some 31 to 20, and in the Senate by the casting vote
of the Viee-President.

Mr. Madison, and others-who thought with him, held that the power
of removing all executive oflicers was inherent in the Chiet Executive,
and reasoned wholly upon the grounds of expediency, propriety, and
necessity ; that being responsible for the executive acts of all his subor-
dinates. he should have the power to remove them if they did not con- -
form to his policy and dictation. And having the Senate associated
with him was thonght to be cumbersome and inexpedient.

The arguments went rather to show the propriety of having some
provision by Constitution or law for the proper exercise of such a power
than that it really existed without any such provision. (At first.Mr.
Madison held a contrary opinion.)

On the other hand, Mr. Smith, of South Carolina, Mr. Jackson, Mr.
Gerry, Mr. Bland, Mr. Roger Sherman, Mr. Stone. and others, thought
that the exercise of such a power by the President was unconstitutional,
autocratic, undemocratie, and dangerous.

That it he exercised it at all it should be in association with the Sen-
ate, as the power to create should be the power to remove. That for
the President to remove without the coaction of the Senate would wen-
der nagatory the provision for such coaction of the Senate in appoint-
ing, as on the adjournment of the Senate he could remove all the
execntive ofticers and appoint his own favorites, even though once
rejected. -

As Mr. Jackson expressed it: »Are we to have all the oflicers the
mere creatures of the President ?”

In the Senate the matter was debated, but not so fully considered as
in the ouse; and the idea of implied power in the President was con-
troverted by Benton and others, and was determined in favor of the
powerin the President over executive oftiters for whose aets he is respon-
sible by the casting vote of the Viee President.

* SBubsequently, in the same session, wn act Was passed which seemed
to recoguize this power. It provided: “That when the Secretary



e

% *

BRIEF OF RUFUS L. B. CLARKE. . 1

should be removed from office by the President of the United States,
or in any other case of vacancy in the office, the assistant shall act.”

Now, on this debate and vote, and on this act, all subsequent writers
and speakers have relied as the sole authority for recognizing the con-
stitutional power of the President to remove subordinate executive
ofticers whenever the power has been assumed and exercised.

Yet nothing of positive legislative sanction appears, and the whole
question is left to inference and to individual opinion, and is as unde-
termined as before the debate oceurred. .

As regards the act which seems to recognize a power in the Presi-
dent to rembve, ete., it may have been inserted under the impression
that Congress would confer the power under section 8 of artiele 1 of
the Constitutien, and under which the Congress has frequently acted
in fixing and regulating © = re of office, wholly precluding Executive
interference. ;

If we are tocome toco®
from the legislative act.
wipe from the statute oo

_ s on the question from inferences drawn
at shall be said of amendments which
1is suggestion in regard to removal by

~ the President, and the filling of vacanecies, and positively recognized

as the only power or causes for ereating such vacancies, *death, resig-
nation, absence, apd sickness?” (Rev. Stat., secs. 177-181.)

Besides the act of March 2, 1367, requiring the consent of the Senate
for the removal of any ofticer appointed by the President by and with
its adviee and consent, there have been many other acts regulating
and fixing tenure in office.

Subsequent to this debate and aet of 17389, commentators and speak-
ers. in considering the question of the constitutional power of the
President to remove ofticers appointed by thie President and Senate,
have almost invariably recorded their own opinion as against such

power.

Mr. Kent, in section 14, speaking on this question. and setting forth
the grounds given for holding that it is an implied power in the Chief
Executive, because he is responsible for the taithful execution of the
law, and that the power of removal of subordinate executive officers
was incidental, as they should be subject in executive action to the
exveutive head, and after referring to the act mentioned. establishing
the Treasury and the construction given. conceding by implication that
the power of removal was in the President. adds: +This was never/
made a subject of judicial decision, and this construction rested on the
loose incidental opinion of Congress and the sense and practice of Gov-
ernment sinee.” And he speaks of it as “a striking fact that such a
determination should rest upon a mere inference in opposition to that
high authority of the Federalist (Hamilton), and should have been
acquiesced in by distinguished men who even questioned and desired
the power of Congress to incorporate a national bank.”

Story. in his Commentaries sec. 1543), speaking of this action in Con-
gress of 1789, andgthe acqniescence of the publie, says: 1t consti-
tutes the most extraordinary thing in the history of the Government,
of a power conferred by implication on the President by the assent of
a bare majority of Congress, which was not questioned on many other.
occasions.  Even the most jealous advoecates of State’s rights seem to
have slumbered over this vast reach of authority,” ete.

This slumbering during the terms of the earlier Presidents he accounts
for on the ground that but very few removals were made, and those in
cases such as had their own vindication. And_not until the advent
of President Jackson was the exercise of the power greatly extended.
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“Many of the most eminent statesmen of the eountry have a deliber-
ate opinion that it is utterly indefensible, and that the only sound
interpretation of the Constitution is that avowed upon its adoption—
that is to say, that the power of removal belongs to that of appointing.”

In a note—“(alhoun was among those who denied to the President
the power of removal except with the -‘advice and consent of the
Senate.””

Now, as to Mr. Calhoun. In Volume I, page 344, of his works. he
says, in relation to the debate and act of 1789: “The argument rested
mainly on the ground that it (the power of removal) belonged to the
class of exeeutive powers, and was indispensable to the performance
of the duty to take care that the laws be faithfudly executed.” . Then
“both parties agree that it was not expressly vested in him, and over-
looked a provision of the Constitution which expressly provides for the
case—that empowering Congress to make all aws necessary and proper
to carry its own powers into execution. and also whatever power is
vested in the Government or any of its Departments or ofticers.”

“And what makes the fact more striking, the very argument used by
those who contended that he had the power independently of Congress
conclusively showed that it could not be exercised without its authority,
and that the latter Department had the right to determine .the mode
and manner in which it should be executed.”

“For if it be not expressly vested in the President. and only results

-as necessary and proper to carry into exeeution a power vested in him,
it irresistibly follows. under the provisions of the clause referred to,
that it can not be exercised without the authqrity of Congress.”

After referring to the great changes in the practice and operations of
the Government induced by this debate and decision in Congress, he
denounces in no measured terms “the practice which still remains in
the face of this express and important provision of the Constitution.”
And after setting forth tfhe object and purposes of these provisions, he
adds: “But it has been'defeated in practice, and the corrupting and
loathsome disease called *the spoils’ has been introduced.”

And the evils following this usurped ‘er of the President are
dwelt upon and scathingly denounced.

Webster, before coming in sight of the throne, was of the’same opin-
ion as Calhoun and Benton, Gerry and Smith, and Jackson and Keut,
amd Story and Clay, and Hamilton and Roger Sherman, and a_ host of
others. ' .

The love of power is an attribute of human nature, and it is not to
be wondered at that ambitious individuals having dim hopes that at
some time, however distant, they might be enabled to employ this tre-
mendous power of removal should at least acquiesce in its exercise by
the Chief Executive. ’

Senator Sumner. in an opinion filed on the impeachment trial of Presi-
dent Johnson,speaking of Vice-President Adams giving the casting vote
favoring the power in the President, says: “The vote was given by one
who, from position as well as principle, was not inclined to shear the
President of any prerogatives.”

Alexander Hamilton. in No. 74 of the * Federalist,” prior to the adop-
tion of the Constitution, and to secure the confidence of the people in
it, speaking of the provision providing for the concurrence of the Sen-
ate in Presidential appointments as a check upon the assumption of
autocratic powers by the Executive, says: *The consent of that body
(the Senate) would be neeessary to displace as well as to appoint. A
change of the Chief Magistrate, therefore, would not occasion so violent



. o’
8 BRIEF OF RUFUS L. B. CLARKE.

“Many of the most eminent statesmen of the eountry have a deliber-
ate opinion that it is utterly indefensible, and that the only sound
interpretation of the Constitution is that avowed upon its adoption—
that is to say, that the power of removal belongs to that of appointing.”

In a note—“(alhoun was among those who denied to the President
the power of removal except with the -‘advice and consent of the
Senate.””

Now, as to Mr. Calhoun. In Volume I, page 344, of his works. he
says, in relation to the debate and act of 1789: “The argument rested
mainly on the ground that it (the power of removal) belonged to the
class of exeeutive powers, and was indispensable to the performance
of the duty to take care that the laws be faithfudly executed.” . Then
“both parties agree that it was not expressly vested in him, and over-
looked a provision of the Constitution which expressly provides for the
case—that empowering Congress to make all aws necessary and proper
to carry its own powers into execution. and also whatever power is
vested in the Government or any of its Departments or ofticers.”

“And what makes the fact more striking, the very argument used by
those who contended that he had the power independently of Congress
conclusively showed that it could not be exercised without its authority,
and that the latter Department had the right to determine .the mode
and manner in which it should be executed.”

“For if it be not expressly vested in the President. and only results

-as necessary and proper to carry into exeeution a power vested in him,
it irresistibly follows. under the provisions of the clause referred to,
that it can not be exercised without the authqrity of Congress.”

After referring to the great changes in the practice and operations of
the Government induced by this debate and decision in Congress, he
denounces in no measured terms “the practice which still remains in
the face of this express and important provision of the Constitution.”
And after setting forth tfhe object and purposes of these provisions, he
adds: “But it has been'defeated in practice, and the corrupting and
loathsome disease called *the spoils’ has been introduced.”

And the evils following this usurped ‘er of the President are
dwelt upon and scathingly denounced.

Webster, before coming in sight of the throne, was of the’same opin-
ion as Calhoun and Benton, Gerry and Smith, and Jackson and Keut,
amd Story and Clay, and Hamilton and Roger Sherman, and a_ host of
others. ' .

The love of power is an attribute of human nature, and it is not to
be wondered at that ambitious individuals having dim hopes that at
some time, however distant, they might be enabled to employ this tre-
mendous power of removal should at least acquiesce in its exercise by
the Chief Executive. ’

Senator Sumner. in an opinion filed on the impeachment trial of Presi-
dent Johnson,speaking of Vice-President Adams giving the casting vote
favoring the power in the President, says: “The vote was given by one
who, from position as well as principle, was not inclined to shear the
President of any prerogatives.”

Alexander Hamilton. in No. 74 of the * Federalist,” prior to the adop-
tion of the Constitution, and to secure the confidence of the people in
it, speaking of the provision providing for the concurrence of the Sen-
ate in Presidential appointments as a check upon the assumption of
autocratic powers by the Executive, says: *The consent of that body
(the Senate) would be neeessary to displace as well as to appoint. A
change of the Chief Magistrate, therefore, would not occasion so violent



BRIEF OF RUFUS L. B. CLARKE. 2
or so general a revolution in the offices of the Government as might be
expected if-he were the sole disposer of the offices. When a man in
any station had given satisfactory evidence of his fitness, a new Presi-
dent would be restricted by this power conferred upon the Senate, and
the result would be stability in our Government.” -

Nor did Hamilton stand alone in this view of the case. No one would
have had the hardihood, prior to the adoption of the Counstitution,
unless opposed to it, to have contended for snch inherent and implied
power in the Chief Executive. : :

The Constitution was drawn up to gnard-against just such doctrines
of unlimited,indefinite, and umlﬂ'm‘, inherent. and implied powers,
It is the doctrine of Kings, autocrats, and feadal lords. the most dan-
gerous to the liberties of’ the people and the rights of communities.

Thedoetrineghat has made bills of rights and Magna Chartas and
constitutions necessary to guard against the usurpations of tyrants,
ruling under the claim of divine authority and assaming powers as
inherent. inalienablé, expedient. and necessary, and ior the exercise of
which they were not answerable to the people. ighoble-vulgar. and serfs.

This matter of the power of the President came up for discussion in
the impeachment trial of President Johnson. the principal article rest-
ing on the removal of the Secretary off War in the face of the tenure-
of-office act, before referred to.

But though many of the counsel and Senators, contending against
conyiction, argued in tfavor of the power ot removal in _the President,
and against the right of Congress to limit aud eurtail it. yet none of
them reasoned from first premises, but drew inspiration secomdhand
from the said debates and acts of 1789 and practices of Government subse-
quently. While_a large majority of Senators held that nothing was
eoncluded by such debate and act. and that Congress had full power to
regulate and fix the tenure of office, Senator Trambull claimed that con-
gress had the power to *define the terms of office and make them deter-
minable, either at the will of the President or of the Presidept and
Senate,” and cited aets of Congress in which the power had been
exercised.

Senator Edmunds held that the recsulation of thé tenunre of office was
not confided to the President, but left to the legislatare. In this he
agreed with Mr. Calhoun. He took strong ground agaiust the Consti-
tutional power of the President. and said the effect and coustruction
given by those favoring such power to the debatesTand acts of 1789 had
“no foundation in fact,” and demonstrafed it in a review of the debates.

Harlan held, even conceding that the practice was justitiable in some
cases-to remove during recess, yet it was of doubtful constitutionality,
and *¢ould not be practiced during the session. except by appointment
and confirmation. \ .

Sherman: “That the President only had the power in connection with
the Senate,” and gave strong reasons against the assumption by the
President alone, ‘

Ferris: “The Constitution did not confer the power upon the Presi-
dent, but on Congress,” as held by Mr. Calhoun. ;

Williams, afterwards Attorney-General, made perhaps the most
exhanstive argument against the power in the President,

Sumtier, also reviewing the debate and act of 1789, held that it was
“of little or no foree as recognizing the power in the President alone,”
and referred to Kent, Story, andWebster, Clay, Calhoun. and Benton,
as opposed to the Constitution conceding such power.

Morrill argued very strongly against, the assumption of such power
by the President, and denied its existence.
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Yates also m rong argument against the power. .
Hendricks placed his opinion in favor of the power on the debates and

acts of 1789, and practiced subsequently. ;

Boutwell referred to Hamilton as authoity against the power, and
mentions the fact that General Jackson, in Mis protest, only claimed the
right to remove “executive ofticers for whose acts he was responsible.”

Howe held that the President had nof, the power, but that Congress
had the power to fix temmres, and cited many cases where they had done
so, and stated that *in 1835 Calhoun, as chairman of a Senate commit-
tee, had reported a bill which denies the coustitutional power of the
President,” and that 31 voted for the bill to 16 against.

Howard took strong ground against the power being in the President ;
that if it was incident to the power of appointment, then it resided in
the President and Senate joiutly.

Patterson: That no sach power was conferred” upon the President,
and if the power of removal existed by implication,'it was in the Presi.
dent and Senate.

Others expressed similar opinions, and nearl veveryone who expressed
contrary opinions predicated their holding on the debate and act of 1789
and practice of the Executives since, as before stated.

Although a two-thirds vote was not obtained sustaining the articles
of impeachment, yet the vote stood 35 for to 19 against, and was mueh
more unanimous than that of 1789; and considering that the House in
finding, and the Senate as a court of impeachment, were exercising the
highest powers and functions conferred upon any body by the Consti-
tution, the sanction of their acts in giving construetion to that instru-
ment would seem to be deserving of greater consideration and weight
than those of the Congress of 1789,

Thus we see that in the absence of all constitutional authority, as
expressed in the grant of powers, and without any express legal enact-
ment granting such powers, and without any judicial decision on the
question, but upon the dangerous doctrine of implied and inherent
powers as the Chief Exeeutive, and on the grounds eof the propriety,
expediency, and necessity of its exercise by him. in all cases of his
subordinate executive oflicers, discharging executive duties, for which,
under the theory of our Government, he is responsible, the Presidents
have gone on wider and farther, extending the reach and exercise of
this usurped power, until dirvectly, or throngh his chiefs in the Execu-
tive Departments, he holds absolute control of the tenure ot executive
offices, down to the little cross-roads postmaster. and including even
those who receive their appointments “by and with the consent of the
Senate.”

But, until now, the exercise of this power has never been attempted
in regard to oflicers whose duties were not exeeutive and of a charae.
ter for which the Chief Executive might be held responsible.

All judicial officers are protected from his raids by the eXPIress pro-
visions of the Constitution. .

Article 3, section 1, provides: «The judicial power of the United
States shall be vested in one Supreme Court and in such inferior courts
as the Congress may from time to time ordain and establish. The
Judges of the Supreme and inferior courts shall hold thieir offices during
good behavior,” ete,

And by article 1, section 5, it grants to Congress the power *‘tocon-
stitute tribunals inierior to the Supreme Court.” Thus, *courts” and
“tribunals” are employed as synonomous,
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Under this express power, Congress, in 1361, enacted as follows, chap-
ter 3, section 2:

That, for the purpose of secnring greater uniformity in the grant and refusal of
letters patent, there shall be appointed by the President, by and with the #dvice
and cofisent of the Senate, three examiners in chief, at an annunal salary of three
thousand dollars each, to be composed of persons of competent legal knowledge
and scientific ability, whose duty it shall be, on written petition of the applicant,
for that purpose being filed, to revise and determine on theyvalidity of decisions
made by examiners, when adverse to the grant of letters pat And also torevise
and determine in like manner upon- the validity of the deciS®ns of examiners in
interference cases, and when requested by the Commissioner, in applications for the
extension of patents, and To perform such other duties as may be assizned to them
by the Commissioner. That tfrom their decisions appeal may be taken to the Com-
missioner of Patents, in person, on payment of the fee heremafter preseribed; that
the said examiners in chief shall be governed by the rules to he prescribed by the
Comwmissioner of 'ateyts. : "

At the time of this enactment there was in the Patent Oftice a board
of appeals, and when the above act employs the words “to be com-
posed,” reference was undoubtedly had to these three examiners in chief,
composing a board of appeals. a

The act has been amended from time to time, and mow the law pro-
vides *“that there shall be in the Patent Oftice three examiners in
chiet,” who shall be appointed by the President, “by and with the
advice and consent of the Senate.” and their duties are -“to revise and
determine upon thevalidity of the adverse decisions of examiners upon
application tor patents, and for reissue of patents, and in interference
ases, and, when required by the Commissioner, they shall hear and
report on claims for extensions and prepare such other like duties as he
may assign them.” . .

It will be seen at once that the duties and functions of the examin-
ers in chief are parely jndicial. No executive power is conferred.
Under this Jaw of 1861 the examiners in chigf’ composed the board of
appeals, and sit as a tribuaal to hear-arguments and decide cases
brought before them under the law, and they never acted singly or in
any other way than such tribunal, having clerks and messengers
appointed by the Commissioner and Secretary of the Interior. and a
regular calendar in which cases are set down tor hearing. and books in.
which all their decisions are recorded.  From the first they were given
the title of *judges.” They never exercised any administrative or
execntive function or duty whatever,

When the patent laws were betore the Forty-first Congress, 1369-70,
section 480, giving power to the ¢ ommissioner to make regulations,
with the approval of the Seeretary, lwing under consideration. Mr.
Butler, of Massachusetts, in offering an amendment, said:

Now, he has under him a hoard of examiners in chief, who are nominated by ghe
President and confirmed by the Senate. and who are guite his equals in every
respect, ete. | am willing that his elerks and laborers and all who hold under him
shall be subject to his rules, ete., but I 2m not willing that he shall have the power
of annoying and disturbing, it he chooses, the men whe are appointed by the same 3
power that he is and with the same rank.

To which Mr. Jenks. thefchairman, having the bill in charge. replied :

I think I can show that the amendment is not needed. The power to make rules
and regulations applies to the proceedings and not to persons.

But the word *like™ was inserted before duties in the section defin-
ing the duties of the examiners in chiéf, so as to preclude the idea that
the Commissioner could eall upon them to perform any other than
Judicial duties.  (See Congressional Globe, second session Forty-first
Congress, p. 2855., Here we tind a legislative recognition of the board
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of appeals, as eonsfituted by the examiners in chief. When the act of
1861 was up in the Senate, Senator Trumbull, the chairman of the
committee, stated in regard to the examinérs in chief as a board: * It is
here proposed to create an inferior tribunal, nsing t very words of
the Constitution authorizing Congress to ereate such tribunals, whose
Judges ‘should hold during goed behavior,’” as by section 1, article 3.

But we are not left alone to this act for the recognition of the judicial
character of the office and tribunal by Congress for a determination of
such character. for we have a judicial decision right in point. It is
cited by Law in his work on copyright and patent laws, page 197, as
decisive of “the question: .

[ Distriet Court, District of Columbia, June 25. 1861. Snowden v. Picrce., Judge Dunlop.

&

[ Deeision onrrecord in the Patent Office.

Held, under the act of March 2, 1861 (creating the examiners in chief as a board
of appeals), the examiners in chief are by the terms of the act recognized as judieial
officers, acting independently of the Commissioner, who can only control them when
theig judgments in due conrse come hefore the ommissioner on appeal. @ * "
Under the new law of 1881 ~ ~ * the examiners in chief are. by the act of 1861,
treated as judicial officers having power, withont control, within the option of their
duty, to .the exercise of their independent judgment. Their acts, under the new
law, are not, as under the old system, the acts of the Commissioner, hut their own
acts. They are no longer the mere organs of the Commissioner, but are independent
ofticers. He can only reach and overrule them when their Jjudgments come reguiarly
on appeal. % .

Thisds conclusive of the fact that the examiners in chief are purely
Judicial officers. But the United States Supreme Court has distinetly
held that the duties of examiners in chief are «es#ntially judicial,” and
that appeals from principal examiners are to  the board of examiners
in chief constituted a tribunal for that parpose,” etc., and that **Con-
gress provided the board us a tribunal,” ete. (See Butterworth . Hoe,
U. 5. Reports 112, p. 50.) w7

I also append tohhis brief the opinion of gentlemen who have held
the position of examiners in chiet and Commissioner of Patents, which |
should be considered authoritative and of great weight on this point.,
(1 will furaish, if desired, a certified copy of Judge Dunlop’s decision.)
Amid all this * slaughter of the innocents” in executive offices, never
before hits the executioner swung his ax over this Judiecial tribunal.

Once a suspension was ordered on the ground of insubordination
during a recess of the Senate. but was abandoned before the following
session. : '

I therefore make this contention—

That the President has no constitiftional power, expressed or implied,
to remove any officer appointed by him with the advice and consent of
the Senate.

If such power exists, it is in the President and the Senate jointly,

That Congress has the only constitutional- power to regulate and fix
the tenure of office,

That I was appointed examiner in chief without any limitation,
expressed or implied.

That the supposed order for my removal was invalid, being the act
of “ Grover Cleveland ™ and not of * the President.”

That if’ sucly order was otherwise valid, it was issued during the ses-
sion of the Senate, and was unsthorized by the Constitation, and can
not be sustained by any rule of construetion or reasoning adopted for
employing snch power, growing out of expediency or neeessity.

That even if said order was valid, no vacaney had happened under

o

it at the time he assumed to appoint my suceessor,

7 ®
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That the vast weight ot 'mthnnty fmm expressions of &tatesmen
and from Congressional action and opinions of legislators is against
the possession of said power by the President.

That there existed no good ground for my removal, as is evidenced
by the fact that none has ever Been urged or specified, while the great
majority of those doing business before the office, and being cognizant
of the l)l'nposed removal protested against it and certified to * good
behavior.”

That even conceding that the President has such power,which is in
doubt and contested, it only relates, according to the most ardent
supporters of that position, to executive officers acting as his subordi-
nates and performing executive daties, and for whgse acts and con-
duct he is responsible. ‘

l%anMwmewmmﬂmdmﬁnmmbmmwﬂmMmmwmmd
executive.

That thése officers coustitute a * tribunal,” of which each is'a_judge,
and their tenure of oflige is fixed by tie Constitution as dnri}@ good
behavior.

I therefore pmtext, as I have before so formally prote~ted froiy the
beginning, that 1 have not been legally removed from the said office,
aunlthatthvrel%xu)vncuHLV'nnthe]xrqnonluﬂd.bvxne,andl1u3conhr-
mation of the appointment of Mr. Brickenstein or any other person as
my successor would be illegal, unjust to me, and a public wrong.

Rurus L. B. CLARKE.

" / APPENDIX.

The Hou. GROVER CLEVELAND,
President of the United Ntates.,

Sik: Having learned.of the demand for the resignations of Judge R. L., B. Clarke
and Judge H.<ll. Bates, members ot the board of examiners in chief of the United
States Patent Oftice, we respectfully and urgently petition vou for a reeall of the
demand, and respecttully ask vour consideration of the following:

It is of the highest importance to inventors and the puhlic generally that the
examiners in chief shall e men ot sound jadgment and of experience in all matters
relating to patents.  The examiners in chief of the Patent Oftice have presented to

« them and have constantly to solve ag intricate problens of patent law and practice
as ever come before any of the Federal courts, in addition to which they must be
experts in seience and the mechanie arts. <a®

The board of examiners in chief is, if we um\ S0 c\pr«‘«a ulnwl\e-\ generally con-
sidered by those interested in patents, as the balanee wheel of the Pagent Office. and

* it is of the greatest moment—a matter of the highest interest to *ﬂ'rll!‘t[-—ﬂl:lt
this board should be properly constituted and that its weight and importanee should
not be broken.

Judge Clarke has served upon this lmml tor many vears, and during a long and
honorable service, which has met with recognition and the highest appreciation of
the inventors throughont the country, and these practiging before the Patent Ottice
and the courts in patent cases, and of the pablic generally, has gained an experience
and facility in the correct discharge of his duties which coull not be supplied by
any man of less experience, no matter how great might be his mental qualifications,
his habits of industry being marked: while Judge Bates has also served as an exam-
iner in chief for many vears, and is a man of the highest order of learning and of
the most marked and incisive practieal sense in the ready application of his great
and profonnd knowledge and commanding abilities, whose uniform judiciousness and
Judical mind, with his habits of thought.and indefatigable industry, are matters of
common know ledge and universal appreciation: it being also to be noted that Judge
Bates acquired his present position in conformity with the true principle of civil
scrvice rules, naniely, by eompetitive examination.

Well knowing, with the majority of vour fellow eitizens, and being impressed with
vour desire for the best interest and constitution of the civil service, weé submit the
above for your consideration, and earnestly and most respecttuily abk yvour attention
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R
theteto, sincerely believing, as we de, that the severance of either Judge Clarké or
- Judge Bates from this position in the Patent Oftice, would be a great detriment and
loss to the public service, as their continnance in the position, as long as they can be
kept, is of great advantage. P < . : :

Washington attorneys: £ 4 y -
Octavius Knight, Knight Brothers, of Wasltington, New York, St. Louis, Kan- *
sas City, Los Angeles; L. Deane, W. E. Aughinbadgh, J. Forbes Beale, W.
A. Redmond, Benj. R. Catlin, E. M. Marble, ex-Commissioner of Patents;
H. E. Paine, ex-Commissioner of Patents; V. ). Stockbridge, ex-Commis-
sioner of Patents; R. ;. Dyrenforth, ex-Commissioner of Patents; R. J.
Fisher, W. ;. Hendérson, Marcellus Bailey, Hauff & Hauff, Charles B.
Tilden, Max Georgii, James .J. Sheehy, Win. H. Finekel, Pollok & Mauro,
Anthony, Pellok, Philip Maure, Taggart, Knappen & Denison, James L.
Norris, F. C. Somes, Mason, Fenwick & Lawrence, Munn & Co.. Salon C.
Kemon, W. A. Bartlett, Alexander & bowell, Croshy & Dorian, William
C. Wdod, A E. H. Johnson, Arthur L. Bryant, E. W. Anderson, Alexaiider
& Davis, E. G. Siggers, Charles J. Stockman, J. 8. Bennett, Britton &
Gray, Glasscock & Co., Baldwin, Davidson & Wight, H. A. Seymour,
. : L.. A. Conner, jr., Dayton, Poole & Brown, J. S. Barker, Arthur C. Fraser -
& Co., Phillip F. Larner, Frankland Jannus, Chandlee & Chandlee, Pat-
tison & Nesbit, W. E. Boyd, Ellis Spear (late Commissioner of Patents),
F. L. Middleton, Edson Bros., John J. Halsted, Frank A. Spencer, E.
Evered Ellis, Whittaker & Prevost; G. A. Prevost, Howell Bartell,
Fred E. Tasker, A. M. Smith & Soun, T. J. Hudson, Prindle & Russell, T.
J. W. Robertson, Henry Orth, J. M. Yzanaga, Church & Chureh, Connolly
Bros., J. R. Nettingham & Co., Johnson & Johnson, The Press ('laims
Company, W. K. Stevens, O. E. Duffy,(. A. Snow & Co., R. G. Du Bois, C,
T. Belt, F. 8. "Apperman, L. S. Bacon,"Wm. (. McIntyre, Leggett & Leg-
gettg David H. Meade, C. A. Neale, Wm. R. Kennedy, Arthur S. Browne,
Frafk L. Dyer, W. 8. Duvall, J. Fred Reily, Jas. L. Skidmore, J. M.
Nesbitt, M. I): Peck, Richards & Co., Joseph Lyons. F. F. Chapman, .
. & W. T. Howard, John.J. Halstead & Son. Femnellon B. Brock.
Boston attorneys:
J. E. Maynadier, Henry W. Williams, F. F. Richmond, 2d, Elmer P. Howe,
Jokn L. 8. Roberts, Edward S. Beach, Wm. A. MacLeod, James . Church-
“ hill, Jos. P. Lj ‘ermore, Edwin Planta, Thos. W. Porter, Nathan C. Lom-
bard, Alhan Andren. A. H. Spencer, Herbert C.Briggs, E. J. Noyes, Crosby
& Gregoryy C. B. Tuttle, Chas. Allen Taber, Edwin W. Brown. Henry
Chadbourn,43enj. Phillips. .
New York attorneys: K
Edmund Wetmore, W. Hauft, W. (. Hauft, G. Schwab, A. Faber DuFaur, Parker .
M. Page, Arthur V. Briesen, Sam’l A. Duncan, W. H. Singleton, Graham
& Low, Charles W, Fnrlni James A. Skilton, Lemuel W. Serrell, and others. -
Chieago attorneys:
L. L. Bond. W. 5, Bates, C. K. Offield, Henry S. Tuttle, Ephiram Banning, John
W Mupday, Chas. G. Page.. J. M. Thacher, Dryenforth & Dryentorth,
John W, Hill, Tavlor & Brown, Samuel E. Hibbens, Edward 8. Evarts.
Thos. F. Sheridan, Geo. T. Fisher, jr., H. €. Kennedy, F. A. Hopkins, P,
C. Dywentorth, (. E. Packard, Cyrus Kelit, Jas. B. Erwin, Edmund
Adoek, Dayton, Poole & Brown, .J. W. Dyrenforth, Elliott & Hopkins,
Lysander HiJl. C. . Linthicum, George I’. Brown, W. H. Dyrentforth,
N. C. Gridley, Pierce & J’isher, Gridley & Hopkins, John G. Elliott. C. C.
Bulkley, and others.

In addition-similar petitions were presented from Martford and New

Haven and Philadelphia and Baltimore and Cleveland, ete., and remon
strances l».\' ictter from individuals all over the country. s

To Judge Elis Spear, V. D. Stockbridge, K. S. Dyrenforth, Hon, H. E.
Paine, Robert Fisher, formerly connected with the Patent Office, as.
examiners in chief and Commissioner:

It being important to determine the character of the oflice of exam-
iner in chief in the Patent Oflice, whether it be executive or Jjudieial,
or both, will you kindly give an expression of your opinion?
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It appears clear to me that the office of examiner in chief is and onght to be purely
a judicial one.
: - JELIS SPEAR,,
» © +  Formerly Eraminer in Chief, Ex-Commissioner of Patents.

» [Iconeurin the ahove, and, having been examiner in chief, assistant connnissioner,
and Acting Commissioner, I add that the examiners in chief have and exercise no
function or duty saving as judges acting as a board of appeals.

. - ; : V. D. STOUKBRIDGE.

I occupicd the same positions as those mentioned by Judge Stockbridge. and am
deml%‘[ of the opinion that the office of examiner in chief is purely and solely
judi ; *

: R. G. DYRENFORTH,
I coneur in the opinions expressed ahove.
5 H. E. PaixNE.
I think the oftice of examiner in chief is purely judicial.
* ROBERT J. FISHER.
: Formerly Examiner in Chief, Assixtant Commissionér of latents.

SUPPLEMENTAL BRIEF.
To the Senate of the United States: ;

Supplemental to the brief heretofore presented with the protest of
Rufus L. B. Clarke against his removal by the President as examiner
in chief in the Patent Oflice, appointed by the President and Senate.

In such brief I have shown that no express power is conferred by the
Constitution on the President to remove any ofticer so appointed,

I have shown that Alexander Hamilton, before the adoption of the
Constitution, in a published article. declared that as & check upon the
possible assumption of such power by the President the consent of
the Senate would be necessary to displace as well as to appoint.”

I have shown that this view was held by Calhoun, and Webster, and
Clay, and Benton, and Gerry, and Smith of South Carolina., and Jack-
son, and Roger Sherman, and nmny others of their contemporaries;
and Kent, and Story, as commentators on the Constitution: and of more
recent statesmen, Senators Edmunds. and Trumbuall, and Harlan. and
Sherman, and Ferris. and Williams, and Sumner. and Boutwell. and
Howard, and Patterson, and others: in fact. a majority of the Senate
of the United States held the same opinion,

I have shown that all the discussions, all the opinions, all the legis-

lative actions touching this power of removal by the President related
exclusively to “executive ofticers for whose acts the President was
supposed to be responsible.”
* I have shown that the practice of removal by the President in every
instance was wholly based npon the sround that as Chiet Executive
he isx required by the Constitution to see that the laws are faithfully
execented,” and therefore should be held imphedly to have the power to
control and remove all “executive oflicers for whose conduet and aets
he is responsible.” ;

No argnment ever urged in any discussion, no reasoin ever given in
any opinion, no ground ever taken in support of any act, ¢can be cited
to sustain the holding of implied power in the President to remove any
ofticer «appointed by him and the Nenate other than such execntive
officer for whose acts he is responsible, ;

And, of course, there is no anthority, however weak and (question-
able, for his removal of oflicers not exeentive and for whose acts he is
not responsible, -

.
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And on this point 1 wish to enlarge and make my premises, if pos-
sible. more clear. and conclusion more irresistible. - :

This doctrine of ~implied power™ in the President to remove such
executive officers grew by degrees ont of what was first said by Mr.
Madison in the debates to which I have referred in my brief.  And yet
Mr. Madison made his first arguments in favor of granting the power
to the President by Jaw and in opposition to striking out from a pro-
vision appointing the head of an exécutive department the words ~to
be removed by the President.” :

Mr. Madison held distinetly that it was discretionary in the legisla-
ture to give or refase the privilege to the President.” anél said he
“thought it absolutely necessary that the President should have the

power of removal from office:™ and. 1t will make him in a pecaliar

manner responaible tor their condnet.” ‘ :

Again. © The Constitution demands that there should be the highest
possible degree of responsibility in all the execntive ofticers. * * *
Now. it the Leads of the Executive Departinents are subject to removal
by the President alone. we hiave in him secarity for theé good behavior
of the ofticer.  If he does mot contorm to the indgment of flie Presi-
dent\n doing the executive duties in his office be can be displaced. and
this makes him responsible to the great executive power, and makes
the Presideyt responsible 1o the pablic for the conduct of thé person he
has appoiuted to aid lim in the administration of his Department.”

Agiin. » 11 the P'resident should possess alone the power of removal
from office those who are employed in the execution of the law. they
will be in thelsr proper sitmation, * * * .and 1 coneeive that the
President is safficiently accountable to the.community. and if this
power is vested iu bim. it will be vested when its nature requires it
should be vested.” . . ;

« If anything in its natare is execniive.s: must be thatgwower which
is employed in saperintending and seeing that the laws dYe faithfully
éxecnted, but Ly officers appainted for that purpose: therefore. those
Whe are over sach officers naturally possess the execniive power,”

Now, though this argument was made with 1he distinet anderstand-
ing 1that the power of the President to remsae was pot found in the
Coustitation. either express or implied. but that he of right and neces-
Sity oughl 1o have sncli power in regard to the execative officers for
whose acis be Is responsible to the community. and. therefore. it should
be granted to bim as a > privilege™ Ly legislative enactment: vet. sub-
secnently. in following out this argument as 1o the propriety and neces-
sty of this power being lodged with the Chief Execntive. it seems 10

have been brought to a conclnsion ‘that this POWED over all exeentive
officers must rest by implication where of right and necessity it ought
1o resi—in the President i '

i have gone thus fully 1ut0 the original argument made by Mr. Madi
Soin o wloch all subsequent. argnments for 1hi€ Presidential power
anu aclion drew  INspHTalion. L order o *”l%}dl}t\ 7€ 1he _ibumh()b 1hat
The eXxercis { sn povwer Lhias been w hw‘..j urged and sastained in

4
reialion 1o —executive officer® for whose d01s bhe 1s "U}’iuhbd 10 he

reéspolisilie,. abl e HoDe OTLeT are LLe Teas lis ajpiicaiie.

1 bave shawy 1hat thouch thisdoctrine of nuplied power i1 1he Press-
1

dent 1o remove such offigers has been questioned from 1he begiuuing.
i -
Yus 0 i AP RO | PR oo i ,
and, basr hever had al) egislative O judcisl sanction. vel from tbe

tie of P'resident Jpchaol 11 Las héaen (".7«*!;\'!"(‘3_\ ;0."34'ht'hd. bLut never
GTher thal ~executive oflicers for w bose acts 1he Mresiden:
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- Thus, President Jackson himself, as quoted by Senator Boatwell on

the Johuson trial, *only cl@imed the right to remove executive officers
for whose acts he was responsible.”

What is the distinction between executive and judicial officers?

Webster, undegythe word “execntive.” says. * Having the quality of
executing or performing—as executive power or authorit ‘2 Al execu-
tive officer. Hence. in. government. executive is used in distinetion
from legislative and judicial. The body that deliberates and enacts
law legislation: the body that judges and applies the law to partienlar
cases is judicial: the body or person who carries the laws into effect or
superintends the enforcement of them is executive.”

The examiners in chief come clearly within this definition of a
*judicial™ officer. and not within that of an “executive.” and thus I
think it is a fact established beyond controversy. that this supposed ¢
implied power of the President to remove ofticers appoinged by him. by
and with the advice and consent of the Senate. is limited. in theory as
It is in practice, to such executive ofticers as above stated. and 1 defy
anyone to show a single case where it has been exercised outside of
such offices.

We have it. then. that there is no express constitutional power in the
President to make removals: that there is no authority, by opirion,
enactment. precedent. nor practice. that he has the power, by implica-
tion, to remove any officer so appointed who is not an *“executive officer
for whose condnct.and acts he is responsible.”

But au examiner in chief or judge in the Patent Office is not. in any
sense. an “‘executive officer for whose conduct and acts he is in any
sense responsible:™ therefore. the President has no power, expressed or
implied. to make such removal. : ' :

That an examiner in clief is not an executive officer, but purely a
Judieial officer. conclusively appears from the law creatin g the office and
prescribing its sole duties.  As the law now stands it provides that the
examivers in chief. three in number. forming the board of appeals,
“shall be persous of competenft legal knowlege and scientific ability,
whose duty it shall be. on the written petition of the appellant, to
revise and determine upon the validity of the adverse decision of
examimers upon application for patent, and for reissue of patents, and
in interference cases: and when required by the Commissioner. they
shall hear and report upon claims fer extensions and perform such other
like duties as he may assign them.”

By the rules of practice the appellant is required to file with the
board a brief of anthorities and argument on which be relies. and aday
of hearing is fixed and notice given him. “and the examiners in chief
will affirm or reverse the decision of the primary examiner brought before
thew.”

In contested or interference cases. briefs® and arguments are ulso
required to be filed betore the ddy of bearing; and. as before stated in
oy brief. the examiners in chief compose the board of appeals and sit
as a tribunal and have 1o duties to perfdrm as individuals. but only as
mwembers of such tribunal bhaving a calendar and giving written deci
sions and opinions iu each case heard. which are duly recorded on the
record books of the board.

hev make no searches or examinations, hut wmerely pass judicially
upon cases hrought before them on appeal without going outside of the
Tecord.
They vonustitute. iu fact. a board of appeals in the Patent Office,
What is there in their duties preseribed. or funetions pertormed,

L ; 5
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that partakes in_any degree of the nature of an exeeutive officer?
What conduct or act is there required of them tor which the President
- i8 in any degree respounsible? -

I have shown that by declarations in Congress, and by judicial
decisions, they are “independent judicial otlicers” for whose conduct
and acts even the Commissioner is not responsible, and has no eontrol
over them whatever. _ I precedents are to have weight in determining
this case, what is to bespid of the universal concession on all hands,
since the creationwof :_l::))ﬂi«e, that the examiners in chief are judges,
and assuch have ever-Been considered as free from Executive control
and interference? :

What President has ever before set np the right to control their
Jjudicial judgments, or strike off their heads if they did not submit to
such eontrol, or render judgmenrts in submission to or sympathy with™
his ideas and wishes, or those of the Secretary of the Interior, or the
Commissioner?

Once conceding the fact that examiners in chief are not such execu-
tive officers aforesaid, it **must follow as the night the day” that the
President has no power, express or implied, to remove threm from office.

But it may possibly be urged that, being in an EExecutive Department,
they may be considered as executive officers for the purposes of removal.
This can not be seriously urged as constituting the officer per se an
executive officer, within the premises and reasoning of those who have
heretotfore attempted to sustain the power and practice of removal by
the President, Is a lamb born in a pig sty a pig?

The fact that the examiners in chief were created and constituted a
“tribunal,” as expressed by Senator Trumbull, cited in my brief, to
discharge judicial duties, and none other, *“in the Patent Uflice,” does
not make them in any sense exeentive ofticers for whose conduct and
judgments the President or anyone else is responsible, and they can not
be brought under the reasoning of the rule upon which the President
has hitherto acted in making removals

When the reason of a rule fails, the rule fails.

But it is most weakly said that the long practice of removals by the
President of executive officers has ingrained it in our system of gov-
ernment and made it a sort of common law.

Now, 1 will venture the assertion that if this was an original case of
the removal of even an exeecutive officer, not one out of ten of our well-
equipped lawyers in the Congress would sustain the doctrine of inherent
or implied power in the President under the Constitution to remove
such officers appointed by him conjointly with the Senate. And it
should make us tremble with anxiety when we find the trusted serv-
ants of the people high in position urging the fact that long continued
action in contravention of our Constitution can constitute a “higher
law” than the Constitution itself.

And when this action and practice especially is on the part of the
Executive—expre, by Mr. Story as a “vast reach of authority,” a
practice which (Jalhoun denounces as a ‘“corrupting and lpathsome
disease”—under which patronage and corruption has steadily increased
until the American President wields a greater power than any poten-
tate in Europe, are Senators willing tosee this * vast reach of authority”
still further extended,as an encroachment of the Executive upon the
legislative branch?

But I do not wish to thrash over old straw.

I do not find it necessary to contend against the exercise of power
by the President in removing executive ofticers for whose conduct and .
acts he is responsible in order to sustain my case. Nor do I find it
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necessary to maintain that the board of appeals is a tribunal or court
whose members hold a constitutional tenure during good behavior,
But though I believe that both contentions should be sustained, I will
pass them by for the sake of the Aargument and stand on the ground
that the office of examiner in chief is purely judicial and not execu-
tive, and that, therefore, the President was wholly without constitu-
tional or legal authority, express or implied, for his action in attempting
to remove me from the office of examiner in chief of the Patent Office,
and that his action is not supported or sanctioned by any legislative
act, judicial decision, legal opinion, precedent, or practice.
And I ask a patient and serions consideration of this constitutional
question, '
‘ » RuFus L. B. CLARKE.

To the Senate of the United States - & .

We see by publications that Rufus L. B. Clarke has submitted to
Your honorable body a protest against his removal by the President
from the office of examiner in chief, with a brief in which he takes the
ground that such effice is purely judicial and not in any sense execu-
tive, and that, therefore, neither by express or implied authority in the
Constitution nor by legal enactment or decision, nor by precedent or
practice was such removal authorized.

The undersigned, having had long experience in patent law and prac-
tice and being intimately acquainted with the Patent Oftice and its
working, are of the opinion that the office of examiner in chief is, with-
out question, a purely judicial office, having no executive duties or
fanctions whatever, and that Judge Clarke’s contention is Just and
tenable,

»

‘é

Wy, C. McINTRE.
MARCELLUS SAILER.

During a practice before the Patent Oflice of thirty Years 1 have
never known the examiners in chief as Such to exercise any funetion
other than judicial.

R. G. Dy m‘mnrn,

For many years an Eraminer in the office,
and subsequently Eraminer in Chief,

Assistant Commissioner, and Commissioner of Patents.

During my practice of twenty-five years before the Patent Office the
functions of the examiner in chief have been purely judicial, without
the exercise of any exeentive duties.

‘ F, C. SoMEs.

For over thirty years having had extensive practice before the Patent
Office and other tribunals before whom questions of patent law have
come, our firm eonvietion and opinion is that the examiners in chief of
the United States Patent Office are Judicial officers: and this question
was settled in the matter of Pierce - Snowden, by Juffge Dunlop in
June, 15361, in which we were employed as counsel.

MasoN, FENWICK & LAWRENCE.

I am of opinion that the examiners in chief of the United States
Patent Office are judicial officers by intent of the statutes constituting
that tribunal. :

: J. H. WHITAKER,
Attorney and Commissioner in Patent Causes,
FEBRUARY 4, 1596, .
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I concur in the above opinion. : < .
_ ' F. T. F. JOHNSON.
FEBRUARY 4, 1896. P

We fully coneur in the above opinions. '
- ‘ JOHNSON & JOHNSON,

. A. E. H. JoHNSON.

FEBRUARY 11, 1896.

To the Senate of the United States :

We see by publications that Rufus L. B. Clarke has submitted to your
honorable body a protest against his removal by the President from the
office of examiner in chief, with a brief, in which he takes the ground
that such office is purely judicial, and not in any sense executive and
that therefore neither by express or implied authority in the Consti-
tution, nor by legal enactment or decision, nor by precedent or prac-
tice, was such removal authorized.

The undersigned, having had long experience in patent law and
practice, and being intimately acquainted with the Patent Office and its
working, are of the opinion that the office of examiner in chief is with-
out question a purely éudicial office, having no executive duties or
functions whatever, and that Judge Clarke’s contention is just and

tenable.
._JoHN J. HALSTED,
. Mc@Gill Building.
- & J. R. LITTELL,

15 years’ practice.
W. A. REDMOND,
MeGill Buwilding.
G. H. & W. T. HOWARD,
25 years’ practice,
F. W. RITTER, JR.,
MeGill Building, 30 years—S8 in corps and 22 years before office.
E. B. CLARK,
MeGill Building, 15 years in examining corps, 10 years in praétice.

JOHN S. DUFFIE,
' 16 years’ practice.

J. R. NorrinéHAM & Co.,

6.39 F street N Wi, 19 years’ practice before Patent, Office.
WM. C. Woob,

Upiward of 25 years’ practice before Patent Office.

H. B. WILLSON,
WALLACE A. BARTLETT,
639 F street, 13 yeary in practice,
,ALEXANDER & DOWELL,

Established 1557,
%NJ. G. CowL.
CHURCH & CHURCH.

C.l A. Sxow & Co.,
20 years’ practice,
IF. A. SPENCER.
KNIGHT BRros.
l.. DEANE & Sox.



PROCEEDINGS IN CONGRESS REGARDING THE POWER OF THE
PRESIDENT TO MAKE REMOVALS, WITH EXTRACTS FROM
OPINIONS OF SENATORS AND MEMBERS.

In addition to my brief and sapplemental brief, I wish to give more
in detail the proceedings in Congress regarding the power of the Pres-
ident to make removals from office, and give extracts from the opinions
of Senators and Membersof the House—premising that the arguments of
those favoring Presidential power were based almost exclusively on the
debates and acts of the First Congress and the practice growing out
of them. I shall quote only from those denying such power.

In reporting the tenure of office bill, passed March 2, 1867, Senator
Williams stated: “It rests upon the hypothesis that the power of
removal does not righttully belong to the President.” And he made a
most exhaustive argument based on the provisions of the Constitation,
and going over the whole ground, from the debates of the First Con-
gress, said: “This doctrine of implied power found no favor anywhere
on the score of reason. Thisbill is aimed at a giant vice.  The exercise
of the power is an exeecutive usurpation of despotic will and must be
abridged.” ,

Senator Edmunds: *Madison had reasoned himself to the opinion
that Congress had no authority as the removals, but his opinion out-
side that was the other way. As to practiee, I do not believe that in
the face of a Constitution as clear as ours it would make e, * * o
“but while the debates and early acts demonstrated nothing as acknowl-
edging constitutional power, yet the acts granted power as to the
specitic officers being heads of Departments.”

Senator Howe: ¢ By the Constitution the President has no more
right to remove such an ofticer than he has to butcher him.” And he
demonstrated it by quoting from the Constitution. But the * dishonest
statute creating the Department of State’ had been used to debauch
politics, but its worst effect was on the President himself.”

Senator Sherman sustained the bill and offered an additional section :
“There was no power conferred by the Constitution and no one ques-
tions but Congress may regulate tenure, and no duq_l;t of the power of
Congress to pass the bill.” ‘

Senator Frelinghuysen said: It was held before and for some time
after the Constitution was adopted that the President had no power of
removal without consent of the Senate.”

Senator Henderson: * Notwithstanding the contrary practice, I have
my opinion clear that the President has no power in the vacation of
the Senate to remove one ofticer and substitute another in his place.”
Such power of removal “ never was intended by the Constitution or those
who founded it,” but *-Congress may confer the power.”

Senator Willey: “I have long been of the opinion that the exercise of
the power of removal was a very dangerous power and liable to abuse,
and should be regulated.”

Senator Sumner supported “the bill which Senator Edmunds has
shaped with so much care and opposed the removal by the Presideut.”

b |
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¢
And he vindicated “the exercise of the constitutional power in the
Senate.” ‘

Senator Trumbull, in regard to the amendment which would include -

the members of the Cabinet in the operation of the bill, said: “I hope
that we shall agree to the amendment. I think there is 1o reason in
the world why the members of the Cabinet should not be included.
The act is to correct an evil. It is turning men out of office on caprice
or for political ends.”

- Others participated in the opinions thus expressed and the positions
assumed by the supporters of the bill, and if they were correct then
they are now. _ .

The bill passed both Houses and was vetoed by the President on the
sole and precise ground that it was unconstitutional as infringing on
his right to remove at any and all times, ete.

So the question was again squarely presented and every man who
voted for the bill committed himself to the position that the President
had no constitutional power of removal, and the following Senators so
voted: .- f "

Anthony, €attell, Chandler, Conness, Cragin, Edmunds, Fessenden,
Fogg, Foster, Fowler, Frelinghuysen, Grimes, Harris, Henderson, How-
ard, Kirkwood, Lane, Morgan, Morrill, Nye, Poland, Pomeroy, Ramsey,
Ross, Sherman, Sprague, Stewart, Sumner, Trumbull, Van Winkle,
Wade, Willey, Williams, Wilson, and Yates; and Howe and Creswell
also supported the bill—presenting an array of the very highest legal
minds and statesmen of the country.

In the House the bill was also discussed solely on this constitutional
question, and Williams, Jenks, Woodbridge, Donnelly, Boutwell,
Stevens, Baker, Hale, and others made exhanstive arguments to dem-
onstrate that the President had no constitutional power to remove
without coneurrence of' the Senate, and the following committed them-
selves fally to that position by veting for thé bill: :

Allison, Blaine, Boutwell, Conkling. Ferry, Garfield, Hayes, Hooper,
Julian, Kelley, Lawrence, Morrill, (’Neil, Paine. Rice, Rollins, Shelle-
barger, Spaulding, Washburn, Wilson. Windom. and Cullom and Davis
and Hale, Ingersoll, Jenks, Kasson, Maynard, Pomeroy, Schink, and
Wentworth, and others—111 in all.

Of the above named, two became Presidents and nine Senators—
very respectable authorities to refer to. e

But when the bill came up for eonsideration on the veto, the vote was
even more emphatie, and 133 committed themselves to the position that
the President had no such constitutional power to remove as he set
up in his veto, and thus over two-thirds of hoth Houses a second time
decided that the President had no such constitutional power of removal.

But anterior to this, other bills of like import had been reported and
discussed in Congress, .

Thus. Stevens introduced a bill in the House in February, 1866, and
Price in June: and on June 11 Williams reported a bill from the Judi-
ciary Committee and stated: * It restson the hypothesis that the power
does not rightfully belong to the President alone.” Williams made a
most exhaustive arguament on this constitutional question, concluding:
“This great power must be abridged if our peace is to be maintained
and our liberties made sure.”

Garfield supported the bill and offered an amendment. Hale, Stevens,
Donnelly, and others participated in the constitutional debate support-
ing the bill.

No question was ever more fully and thoroughly discussed and clearly

Al
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understood in the American Congress and so conclusively settled than
this: “That the President has no constitutional power to remove officers
appointed by himself ayd the Senate without the concurrence of the
Senate.” . =

Then followed in 1868 the proceedings in the impeachment of Presi-
dent Johnson, in which the constitutional power of the President was
made a direct issue.

To commence with, after many debates in which the constitutional
. question was fully considered, a resolution was reported from a com-

mitiee of the House “that the President should be impeached.”

This passed by a vote of 126 to 17.  Of those voting vea, appear Alli-
son, Blaine, Boutwell, Cullom, Dawes, Ferry, Logan, Morrili, Poland,
Van Wyeck, Washburn, Wilson, Windom, all afterwards in the Senate,
and others of high note. as Banks. Butler, Covode, Kooper, Ingersoll,
Jenks, Julian, Lawrence, Paine, Raum, Schenck, Sterns, Scofield,
Williams, and others. .

Of course every man voting for impeachment must have decided that
the President hiad no constitutional power to remove Secretary Stanton.

Of the proceedings which followed before the Senate I make short
extracts from opinions expressed by, those favoring impeachment, again
premising that those opposing took the ground that the President had
the power of removal, not arguing from the Constitation itself on con-
stitutional law but from the debates and acts of the First Congress and
practice followiug. It was a battle of giants.

General Bulter said: ¢ He has usurped power which does not belong -
to him. If he has such power it is a question whether the Presidential
- office ought to eXist in the government of a free people.” He cited a
report made by Benton, Macon, Van Buren, Dickimson, and others to
the Senate, m 1826, on the subject of such power, setting forth the evils
of the practice and that it was counter to the Constitution and advising
a statute to secure faithful officers, and declaring *such removals by
the President to be a dangerous violation of the Constitution.”

Logan: *The President has no power of*removal except snch as given
- by the Constitation and law—no inherent or implied power.” And
citing the Constitution granting speeitic powers to the President. and
the provisions for removal by impeachment. ete.. quoted: Expressio
unius est exelusio alterins.” and exclaimed * Will gentlemen consider
for a moment the tremendons consequences of the doctrine claimed by
the President? If, sirs. the power arrogated by the President be his,
he is henceforth the Government.” &

Stevens: Under the Constitution and law the President has no
power to remove.”

Williamsalsoargued from the Constitution: * No wmovision for removal
except by impeactiment.” or throngh laws to be made by Congress under
the grant to make all needful laws. ete. He quoted from Justice
MeLean that “there is no sueh power given in the Constitution. and
that if power is to be inferred, it i< m the Presideat and Senate,
and this, I have never doubted. was the trae construetion of the Con-
stitution, and. I am able to say, it was the opinion of the late Supreme
Court, with Marshall at its head.”

Also from Webster: * Atter considering the question again and again
* * * theoriginaldecision was wrong, and those who denied the power
in 1789 had the best of the argument, and I have a elear convietion that
they (the framers of the Constitution) looked to no other mode of dis-
placing an oflicér than by impeachment, or the regular appointment of
another person to the same place, and I believe it to be within the
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just power of Comgress to reverse the decision of 1789, and I mean t6
hold myself at liberty to act upon that question, if the safety of the
Government and of the Constitution may require.” (And yet the advo-
cates of the Presidential power presume to cite Marshall, and the
Supreme Court, and McLean, and Webster as authorities.) .

And, after citing other authorities, he said: “There has been an
unbroken current of opinion from sources such as these through all
history against the existence of this power. All contyary opinions rest
on debates and acts ot 1789 and practice of Executives,” ete.

Bingham. also argued from the Constitution, and found no such
power in the President: “If he has such power, in the words of
Marshall, the Constitution is but a splendid bauble.

Quoting Webster as replying to the claim of power by implication
as belonging to the Executive office: “ It is perfectly plain and mani-
fest that although the framers of the Constitution meant to confer
executive power on the President, yet they meant to define and -limit
that power and conferred no more thau they did thus define and hmit,
# * * they meant that he shall hold this authority according to the
grants and limitations of the Constitution itself.”

Senator Sherman: “The power of removal is not conferred on the
President by the Constitution and is not a necessary part of his execu-
tive anthority. The tenure of office act is constitutional. The debates
and acts of 1789 regarded heads of Departments, as to whom theré are
peculiar reasons why they should hold their officé at the pleasure of
the President. The Government was new; the President commanded
the entire confidence of all classes and parties. * * * Who can
believe that if all the great men who were then willing that Washington
should remove the heads of Departments at pleasure could have fore-
seen the dangerous growth of executive power they would have been
willing by mere inference to extend his power so as to remove at pleas-
ure all executive officers? This power unrestricted and unlimited by
law is greater and more dangerous than all the executive authority
conferred upon the President by express grant of the Constitution.
Surely, when the expressed powers far less important are so carefully
limited by the Constitution, an implied power to remoye at pleasure
the multitude of offices ereated by law can not be inferred from that

instrument.”

" The judgment that the head of a Department should be removable
by the President may be wixe, but the power is not conferred by the
Constitution. but like the office itself is to be conferrved, created, con-
trolled, limited, and enforeed by law. And such was the judgment of
Marshall, Kent, Story, MeLean, Webster, Calhoun, and other eminent
Jjurists and statesmen. , g

Senator Fessenden did not disenss the constitutional question any
further than to say that he “ was not convineed that the tenure of office
act, for which he voted. was unconstitutional.” -

Senator Howard made a very strong argument against the power.
He said: *The doctrine asserted by Mr. Johuson that he has a sepa-
rate and independent power under the Constitution, the power of
removal, leads to the most fatal conseguences. 1t directly subverts the
popular character of onr Government.”

Speaking of the claim of implied power, he says “such a mode of
interpreting the Coustitution, a mode that annuls and destroys one
part in order ta give a favorite meaning to another, is contrary to all
the established rules of interpretation, and is suicidal and absurd teo
the last degree. It is indeed a total overthrowing of the system of gov-



BRIEF OF RUFUS L. B. CLARKE. L 25

ernment under which we live. It seeks by cunning glosses and jesuiti-
cal constructions to establish and maintain absolutism, the one-man
power, when the fathers of the Constitution fondly imagined they had
put up firm barriers against it.” : -

. Senator Howe, also made a very strong m‘ exhaustive argument
against the Presidential power under the Constitution. He cited the
passage of a bill in the Senate in 1835 which “denied the power of the
President to remove,” and in the discussion the debates of 1789 were -
thoroughly reviewed, and on which bill, Benton, Bibb, Block, Calhoun,
Clay, Clayton, Ewing, Frelinghuysen. Goldsbogough, Kent, King,
Leigh, McLean, Mangum, Moore, Naudain; Poindexter, Porter, Prentiss,
Preston, Tyler, Waggaman, Webster, and White voted for the bill.

After considering all the acts of Congress, he said: “The power can
not be proved by decisions of the Congress. Un the contrary, it has,
~as I have shown, denied it repeatedly and explicitly. This power of
‘removal is then not vested in the President by anything said in the
Constitution, nor by anything properly implied from what is said. My
conclusion is that the President derives no authority from the Consti-
tation. A lawyer is not warranted in asserting it. A member of the
Thirty-ninth Congress who assented to the act of July 12, 1366 (the
tenure of office act), can not be justified in asserting it.”

Senator Edmunds also found mno aathority in the Constitution for
the exercise of the power by the President. He analyzed the debates
of 1789 and found that ¢ the construction there claimed to be derived
from this source ceases to have any foundation in point of fact.”

But he held that the act of that Congress was a grant of power as
to the Cabinet officers, and not a recognition of such power in the
Constitution.

Senator Yates: ¢ My conclusion of the whole matter is that if the
President issued an order for the removal of Mr. Stanton and the
appointment of Thomas, without the advice and consent of the Senate,
it being then in session. he acted in palpable violation of the plain letter
of the Coustitution.” :

Senator Ferry: ¢ The Constitution ix silent on the power of removal.
Bat this is a power that may be needtul tor the well ordering of the
State.” :
~ ‘To.Congress the Constitution contided the powerof making all need-
ful"laws to carry into effeet its provisions. and he found * the tenure-
of-oftice law therefore valid and proper.”

* Senator Morrill, of Maine: «The question arises is the tenure of-
oflice aet in contlict with the Constitutipn? This was considered when
the act was passed and again when vetoed by the President with the
objection fully stated. The aet of Congress of 1789 was not authori-
tative. It affords only a precedent. The Congress of 1567 had all the
power over the subject that the Congress of 1739 is supposed to have
had.,” And he considered the tenure-of-oftice law constitutional and
valid.

Senator Morrill, of Vermont: ¢ The power to remove. if an implied
power, is not in the President alone, but in the President and Senate
The power claimed by President Johnson to ereate vacancies at will
would blot out one of the most important funections of the Senate
designed to be one of the highest sateguapds of the Constitution against
Executive indiscretion and usarpations, All stability would be lost
and all officers of the Government would hold their places at the will
and caprice of the President. It would enthrone the one man power
agaiost all else. Such a power in a free government would be neither

'
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prudent nor safe, though placed in the most serupulous hands, and if,
by chance, in other hands it would be dangerous.” (If this was true
then it is now.) : : -

Senator Sfewart declined to discasss the constitutional question.
‘“after the repeated votes of the Senators aftirming the constitutional
validity of such a law.”

Senator Cattell: « All the implicatious of the Constitation are against
the idea that this power is in the President. The President thus
derives no power from the Constitution of vacating by removal, except
by the nomination, confirmation, and appointment of a successor.”

Reviewing the Constitution and laws and making a strong argament -
against Presidential power and finding the tenure of office act consti-
tutional, and referring also to the discussion and votes on the passage pf
the tenure of office act on the repassage by a inore than two-thirds vote
over the veto as conclusive on the constitutional question, he said: “If
the power be conceded the ruler will no longer be the servant of the
people, but the peopl2 will be the servant of the ruler.”

Senator Frelinghuysen: “ For eighty years the removal from office
has been regufiited by law. The Constitution nowhere givesthe Presi-
dent the right to remove from oftice, and to hold that he has the power
against the will of the Senate is virtually to destroy that provision of
the Constitution which makes the advice and consent of the Senate
necessary to an appointment.” 4 ‘

‘Senator Wilson: “ The framers of the Constitution well knew the
seductive grasp and aggressive nature of executive power. In the
words of Daniel Webster. ‘That for ages the contest had beeri to rescue
Miberty from the grasp of executive and our security was in the wateh-
fulness, ete.” He claims the right to remove civil officers and appoint
others during the session of the Senate, * * * and thus nullify
that provision of the Constitution which empowers the Senate to give
its advice and consent.” . o

Senator Harlan: “The Constitution nowhere in terms confers on
the President the authority to make removals, nor does it anywhere
confer on him this right by necessary implication.”

But it does confer the right gn the Senate by means of impeachment
including even judges. 4 .

“I can not bring myself to believe that the framers of the Constitu-
tion could have intended to vest in the President a purely diseretionery
power so vast and far reaching in its consequences, which. if exercised
by a bad or weak President, would enable him to bring to his feet all
the officers of the Government, military and civil, judicial and execa-
tive, and to strike dewn the republican character of our institutions and
establish all the characteristics of a monarchy.” |

Senator Sumner: “The constitutionality of tlie ténure of office act
was settled by the passage of the act over the veto. It was further
established by the vote of the Senate—33 to 6—restoring Secretary
Stanton to office. Then by the resolution, after protriycted debate, of
February 21, by a vote of 27 to 6 declared that under the Constitution
and laws the President had no power to remove. ete.

“There is no instance in our history where there has been such a sue-
cession of votes with such large majorities declaring the conclusions of -
the Senate and putting them beyond recall.” v

Senator Patterson: “If the President has the right to remove and
appoint at pleasure the coordinate functions of the Senate in appoint-
ments may become a nullity, and the purpose of the Constitution be
defeated, and it destroys at one blow this great safeguard against
executive usurpation—maladministration.”
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Senator Trumbull: “The power of removal was recognized by the
First Congress as in the President, but whether as a constitutional
right alone which Congress might confer was left an open question.
I believe in the constitationality of the tenure of office act and stand
ready to punish its violaters.”

(But he held with several other Republicans and all the Democrats
that the removal of Stanton did not violate the act of March 2, 1867.)

Senator Grimes: I shall not deny the constitutional validity of the
act of March 2, 1867.” . . :

Senator Pomeroy: *Finally, the claim set up in Mr, Johuson’s answer
of power at any and all times to,remove executive officers for eause
to be judged of by him alone, eft ally abrogates the comstitutional
authority of the  Senate in péspect to official appointments, subverts
the principles of republiean Government, and usurps the unlimited
authority of an autoerat.” .

Senator Williams: ¢ But now it is proposed by building one infer-
ence upon another to include a session (removal) as well as a recess
and to abrogate the authority of the Senate and invest the Executive
with absolute and despotic power.” , .

And he made a strong and exhaustive argument, reviewing all the
matters and cases cited to show power in the President and connter
authorities and concluding that the President had no power of removal
under the Constitution. Referred to the several votes of the Senate,
especially that of February 21, 1865, of 27 to 6 on resolutions declaring
that the President had no such power. : .

The first article charging violation of the law and Constitution in
removing Mr. Stanton did not come to vote, it being evident from votes
on other articles that though a large majority, 35 to 19, favored
impeachment, the requisite two-thirds could not be secured,

If the opinions of these distinguished statesmen, from which brokep -
extracts have been given, sustained by the repeated votes of bhoth
Houses of Congress were true, and good law then,they are now.

Buat anterior' to the passage of the Senate tenure of oftice bill it was
called up in the House on an amendment to inclnde the Cabinet i its
provisions, and after most thorough debate on this constitutional ques-
tion the amendment atter having zone to conference and been dis-
cussed in the Senate, was passed-hy an immense majority and was con-
curred in by the Senate, & ‘

Other bills ot similar purport were introduced by Mr. Stevens and
by Mr. Price in the House in 1566, and the same year the Judiciary
Committee reported a bill which prohibited remoyal by the President
alone, but provided for suspension by him during recess, And it was
stated by Mr. Williams in veporting the bill that it restéd on the hypoth-
esis that the power of removal does not rightfully belong to the President
alone.  This bill was also fully discussed by Williams, Stevens, Hale,
and others, and Garfield supported the bill, offering an amendment.

In February, 1856, Senator Edmunds reported a resolution in the
Senate that under the Constitution and laws the President had no
power to remove Secretary Stanton, ete.  The subject was tully debated
and finally passed by an almost unanimous vote.,

If the matter and law set up in that resolution was then true, it is
now. In March of the same year Senator Dolph submitted a resolution
“that the Constitution of the United States does not vest in the Presi-
dent the power to remove at his pleasure officers under the Government
of the United States where oftices have bheen established by law.” And
he discussed it in a most complete and convineing argnment, reviewing



28 ; BRIEF OF RUFUS L. B. CLARKE.

all the mattérs and authorities referred to and cited pro and con, in the
discussion of this constitutional question.

- With all this vast array of authority and Congressional enactments
and extracts of opinions going to establish and fix beyond change the
legal fact that the President has no counstitutional power to remove a
public officer appointed by the President and Senate withoutthe cooper-
ation of the Senate. It should not be surprising that I should submit
to that same Congress, with perfect confidence, my petition aud protest
against the action of the President: in ordering my removal without
cau~e, and during the session of the Senate, from the office of Examiner
in Chief in the Patent Office—a judicial office—to which I was appointed
by the President by and with the advice and consent of the Senate.

But it may be urged that the repeal of the tenure of office act should
be considered an offset against the reiterated opinions, holdings, and
acts of Congress and its members. 5 ' :

Not so. This repeal was brought about by the persistent efforts of
politicians, commencing with the administration of President Grant,
but was not suceessfully disturbed until the advent of Mr. Cleveland,
when a bill was finally worked through the House to repeal the aet,
but failed in the Senate, and anothes. was-reported by Mr. Cox, of New
York, and passed in the House in 1336, and was ealled up in the Senate
by Senator Hoar, December 13 of that year, who advoeated its passage .
and declared that the practice under the sanction of the acts of the first
Congress and the construction given to the Constitution, removals by
the President have become an established practice, though strongly
contested “ that the Senate had always been worsted and would always
be.” <“That Grant had urged the repeal,” and if passed * it would leave
the law as it was from the beginning of the Government until the
passage of this act.?- ; :

Senator Edmunds strongly opposed the repeal but expressed little
hope of success * with a solid Demoecratic vote aga'i)st him ahd with
support from people not so demoeratic.” He said that the act had
been *‘in force for twenty years without being opposed as unconstitu-
tional, and recognized as a guide, Mr. Johnson obeving it,” and he
went over the old, coustitutional ground and dwelt upon the evils of
former practice. . _

The yeas were 30; all Jemoerats, except Senators Hoar and Ingalls,

The vays 22: all Republicans, as tollows: Aldrich. Allisow. Blaine,
Cameron, Cheney, Conger, Dolph, Edmunds. Frye. Hale, Hawley,
MeMillan, Manderson. Mitchell, Morrill, Platt. Sawyer, Sherman,
Spooner, Stanford, Williams, Wilson. -

Some ten or twelve Republicans were “absent,” most of whom had fully
committed themselveg to the constitutionality of the act, and conse-
quently held that the President had no power, under the Constitation,
of removal. ;- e -

The result, then, that this repeal effected was * to leave the question
as it was before the passage of the act,” but without detracting one
iota from theAmmense weight of authority given to tlre dectrine of no
constitutional power of removal by the President, as claimed by Hawm-
ilton, Calhoun, and others, and by the repeated actions of Congress and
by the opinions of Senators and members of the House as given above.

In the House the bill passed by 172 to 67—80 not voting. Among
those voting against repeal were: Bayne, Burrows, Caunon, Conger,
Goff, Grosvenor, Henderson, Houk, MeKinley, Plumb, Perkins, Reed. ete.

It the foes to the usurpation and encroachment of execilfive power
were defeated, they went out of the fight with their colors nailed to the

ast and flying,
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The vote did not turn on the unconstitutionality of the act so mnech
as on its being impolitic and unnecessary.

-Considering my case, then, as governed by the law and Constitution
prior to the repeal, and in the light of the opinions of the distingunished
men quoted, and of the acts of Congress. it will be found that the
President had no constitutional power to order my removal,

The debates and acts of 17589 had reference and applied only to the

“heads of Departments, ,

The grounds .urged invariably in favor of the P residential power
were:
~As Chief Exeentive he should, under the constitutional provision
that he shall * see the laws faithfully executed,” have authority to con- &
trol and remove executive ofisers for whose conducts and acts he is
responsible, : p ’

That especially should he have this power to exercise when the Sen-
ate is not in session and is not aceessible to he conferred with.

This reasoning has little, if any, force toothers than the members of
his Cabinet. And no reason lias been given. for his exercise of such
power in regard to any officer other than an executive officer for whose % . .
executive acts he isresponsible. :

An examiner in chief is not such an officer_in any sense.

No argument or reasoning ever urged from Madison down to Sunset
Cox for implied power of removal in the President would apply to,
sanction, or justify his removal of angxaminer in chief.

First. As I have before urged, he is a judge or member of a tribunal
created under the constitutional pbwer granted to Congress to create
such tribunals inferior to the Supreme Court, and has a tenure during
good behavior. , ; ; .

And on this point I wish to be a little more explicit at the risk of
repeating myself. :

The duties of the Commissioner are mixed, executive, and judicial,
With the greatly augmented business Commissioners prayed for relief
as to judicial duties alone. : ; :

In obedience to these repeated suggestions, the board of appeals
was created in 1860, . »

It was declared by Senator Bigler, in charge of the bill, to be “a board
to hear appeals from primary examiners, with appeal from it to the
Commissioner.” ‘

Senator Hale, while approving of the objeet, said: ~The bill pro
vides for the appointment of a board of three examiners in chief, at an
annual salary of 3,000, and assigns to them very important duties,
and they are to be appointed by the Commissioner, and are- to stand
between the examiners and the Comsissioner, and are an independent
board, and, I think, should be appointed by the President, by and with
the advice and consent of the Senate.” As it was he feared the offices
would become political. And the bill was accordingly amended to
make the appointment as suggested. . :

Senator Trambull explained the bill, and said: “ There used to be a
board eomposed of the Secretary of State and some other officers (Sen-
ator tlale suggests, ‘The Chief Justicé was one of them’) that had a
revisionary *r over the Commissioner, and now it is proposed to

create an *in r tribunal.’” .

The act itself explained the duties of the tribunal, giving it only
appellate jurisdiction over eases appealed fiom examiners * to revise
and determine upon the validity of their decisions in patent applica.
tions and in interferenee cases.”
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Now, from these decisions appeals lay to the Commissioner and the
courts, .

No case can be cited where the courts take jurisdiction by appeals
from execut.ve oflicers. -

The board of appeals, then, was designedly created a court with
appellate jurisdiction and to become a tribunal connected with the
Judicial Department of the Government through provisions for appeals,
with no other functions or duties, but purely judicial.

And immediately atter the passage of the act this very question as to
the character of the board was brought up in Snowden ». Pierce before
Judge Dunlap in the distriet court, and he decided, June 25, 1861,
‘“the examiners in chief are by the terns of the aect recognized as
Judicial officers, acting independently of the Commissioner,” ete.

“Ie ean only revise and overrule them when their judg.nent comes
regularly before him on appeal.” ‘

Aund this has never been questioned, but the fact that the board is a
purely judicial tribunal has been universally conceded and acted upon.

The practice before it was established and conducted precisely as
that before other judicial tribunals of like character.

Its members were given the title of Judges, and they performed no
other duties exeept as a tribunal in hearing and deciding appeals in
ex parte cases on the record, or in contested or interference cases on
the records and printed or written evidence. Many of these cases are
of great importance, and are contested and argued by counsel of the
highest standing.

It has its ealendar and clerk, and its decisions are all formulated in
writing and recorded. :

And what is conclusive as to the Judicial character of the tribunal,
appeals go indirectly from it up to the courts and to the Supreme Court.

And the Supreme Court, in Buatterworth r. Hoe (112 U. S, Reports,
P- 50), distinetly held that * the duties of the examiners in chief are
essentially judicial,” and that “tle board of examiners in chieg are
constituted a tribunal,” andsagain, * Congress provided the board a
tribunal.” . - ;

In the face of all this evidence and of the decisions and holdings of
the courts, am I to be told that the board of appeals is not a judiciary
tribunal because it is in the Patent Office? How does this fact of the
duties being contined to patent adjudication, and consequently of its
being attached to that office for mere harmony and convenience in
appropriation and payment of salaries from the patent fund, detract
from the true character of the board as a tribunal inferior to the
Supreme Court, which Congress is expressly authorized to constitute
and establish?

But I understand that it is urged that it lacks one of the supposed
essential attributes of a court, in that there is no provision for the
enforcement of its judgments. Bat this is erroneous, for its judgments
rendered in favor of the applicant are invariably executed in ex parte
cases by the issue of the patent applied for, and in inferference cases
if not appealed from by the issue of a patent to the successful party, as
specitically provided by law,

With no executive duties whatever. but clothed with all the powers
and having all the functions and characteristics of any other court or
appeals, how can it be trathfully said it is an executive office, witlyin
the reasoning of Madison and Jackson, both holding only that the
President has implied power to remove executive officers, for whose
executive acts he is supposed to be responsible !
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If there was a positive provision in the Constitution and law granting
him power to remove all executive officers, there might be some ground,

but little sense, in construing the grant as covering all officer®in the -

Executive Departments.

But there is no such positive grant, and we eaif not logically go one
hair’s breadth beyond the reason given for the questionable holding of
implied power to sustain its exercise in auy given ease.

To hold that becanse this tribunal is attached to the Patent Oftice,
and therefore becomes an executive office, subject to the arbitrawy
power of the President to control and remove as contemplated by those
who participated in the debates and enactments of the First Congress
or have defended the exercise of the power since, seems illogical and
absurd. : : y

For we must bear in mind that the whole strength of reasoning lies
in the claim that as Chief Executive, enjoined to see the laws faithfully
executed, he should have power to control and remove such executive
officers as act under him and for whose acts he is responsible.

Of course this relates exclusively to executive acts, as who would
prerend that he is responsible for judicial aets? It has never been
held that he had power to dominate and control and dismiss every
officer in every Executive Department because they belonged to such
Department, .

The test, therefore, under the reasons and rules of those advocating
such Presidential power i&uot as to whether the officer is in an Execu-
tive Department, but whether he is in fact an executive ofticer for whose
executive acts the President is responsible.

!Cuuquuently he has never presumed to exercise the power on the
sround that because the officer belonged to an Executive Department

he was subject-to his will.
But he has coyturerthis operations to'the higher offices such as were
appointed by himself conjointly with the Senate. Al others have been

considered as free from the supposed power of removal.

And nowhere in all the discussions and holdings and enactments
relating to this elaim for Presidential pofer, or in all the practice grow-
ing up under it, can a case be found where the doctrine was applied to
other than executive officers; whose duties were wholly or partly exeen-
tive and to not one whose duties were purely judicial.

Thus President Jackson, under whom the exercise of such power first
beeame effective. only claimed, in his own language, - the right to remove
ofticers for whose #cts 1 am responsible.”

What act of an examiner in chief c¢an be pointed out or suggested
for whic¢h the President is in any way responsible !

Independent and fage to form and express their true and honest
Judicial opimions, #o other person,not even the Commissioner or the
President, is in any degree responsible for such epinions.

If there be any constitutional or legal cause for removal they can be
removed by due proeess of law.

There is no reason why the President should, without even pretended
cause, resort to this implied power—questionable even when applied
to neads of Execative Departments—to arbitrarily remove an examiner
in chief, and especially with the Senate in session. For nearly half a
century the board has been considered apd treated as such tribunal,
free from the dirty traflic of politicians and beyond the power of Execu-
tive control or disposal.

Shall its members now be seourged and turned over to the headsman
by the Senate of the United States?

-
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If the board be a tribunal, as contemplated by the Constiution, the
tenure of its members is during good behavior, and I think I have fully
established that such is the character of the board.

But considering it has been made a question of fact, I have filed in
the case the opinions of many gentlemen of the legal profession of long
practice before the office, and of the ex-Commissioners and examiners
n chief in full support of such fact.



OPINTONS AN TO CHARACTER OF BOARD OF APPEALS, UNITED
STATES PATENT OFFICE.

v

Opinions are asked as to the real character of the board of appeals
in the Patent Office.

It originated at the earnest request of those practicing before the
office who found the practice all unsettled and different in the different
class‘es, according to the caprice or judgment of the examiners in charge.
The Commissioners, from Judge Holt down 1861, also urged the
creation of such a board, to relieve them as much as possible from all
Jjudicial business, except such as might come up on appeal from the
adverse Judgment of such board.

Comeqncntl\, it was created in 1361, and the act expres\l\ states
that it is to secure greater uniformity in the grant and x;tuml of letters
patent, and to this end the duties of the board were made strietly judi-
cial, as will be seen by consulting the act; and to make the _mdwment
controlling on the office to secure such uniformity in the grant and
refusal of letters patent, it was constituted wholly a judieial tribunal,
wholly independent of the Commissioner or head of the Department,
who are not recognized in the act, and have not been in practice, as
having any authority over the tribunal to control or dismiss its mem-
bers or even to nominate to the position.

It has all the attributes and powers of a court of appeals, Its mem-
bers were court judges from the beginning, and its judgments are
enforced as provided by law. All its judgments are duly recorded,
and appeals in judgments in ex parte cases and by the lmmg.. party in
interferences go @ the Commissioner, and from him to the courts. Com-
missioners have repeatedly urged that the appeals should go «lnm ‘tly
to the courts from the board. :

The business transacted before the board is of vast importance.

Judges from the courts and at least one ex-Member of Congress have
taken positions on the board.

There never has been any question but that the board, to all intents
and purposes, was a purely judicial tribunal, having no executive fune-
tions whatever, and wholly independent, in judicial positions, of the
Commissioner and the Seeretary of the Interior and the President.

In all the party changes no attempt has ever been made to remove
one of its members, and it would be a misfortune and an apparent error
to now turn the board over to spoilsmen.

33
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It has ever been called and considered the “balance wheel” of the
Patent Office, and to leave its members to the caprice and power of the
Executive would destroy its independence and defeat the whole object
of its creation. .

WALLACE A. BARTLET
639 F street, Washington, D. C.
Lovis BAGGER & Co.,
_ Le Droit Building.
J. R. Norrixéuam & C
39 F street NW.
JOHN D. HYER,
631 F street N W,
WHIZAKER & PREVOST,
i 610 F street.
GLASCOCK & Co.,
606 F street.
T. - W. JoHNSON.
639 F street NW,
’ Ronr. W. FENWICK.
L. 5. Booxg,
/ - HERBERT W. T. JENNER.
T. U. ALEXANDER.
ALEXANDER & DOWELL.
CHURCH & CHURCH.
T. A. LEHMANN.
JOHNSON & JONNSON.

. P. T. F. Jouxsox.
\.__\ MASON, FENWICK, & LAWRENCE. ,

ALEXANDER & DAvIs,
V. D. STOCKBRIDGE, -

Formerly member of the Board, and
Assistant Commissioner of Patents.

I have always considered the board of appeals to be an independent
Judicial tribunal, without exeeutive functions whatsoever,
MARCELLUS BAILEY.
CHAs. L. CooMBES,
E. W. ANDERSON.

It more time had been given me 1 feel convineed that the signature
of every patent attorney could have been secured. | am sure that it is
the opinion of all attorneys throughout the United States that the
board of appeals is a purely judicial “tribunal. without executive
funections, .

J. R. NoTTINGHAM.

i e en ’

»

[Law offices of Mifchell, Hungerfird & Bartlotr, Times Building, 41*P'ark Row.]

NEW YOREK, February 26, 1596.
Hou. R. L. B. CLARKE,
510 F street NW., Washington, D. C,

DEAR Sik: I have tried very hard since I received your last letter to
get time to consider the question which you presented therein, but have
found it practically impossible to give it any considerable conseeutive
thought. I have no doubt, however, that the oflice of an examiner in -

>3
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chief is, in its nature, judicial. He decides between the applicant and
Government in ex parte cases, and between competing applicants in
interference cases. In both relations it seems to me he exercises a Judi-
cial function. In determining whether an applicant is entitled to a
patent from the Government his duties are analogous to those dis-
charged by the Court of Claims; in determining the question hetween
parties his duties are the same as those which are passed upon by any
Judicial tribunal. °
If the foregoing will do you any zood vou are very welcome to it
Nours, very truly, -
C. E. MIicHELL,
Er-Commissioner of Patents,

{ Pollok & Maure, counselors at law, 620 F strect, Nw,o i
WASHINGTON, April S, 1594,
Hon. RUFUS L. B. CLARKE.

DEAR SiR: In answer to your letter requesting my opinion as tothe
legal character of the board of appeals in the [ nited States Patent
Oftice, 1 have no hesitation in saying that the law defining its funetions
and the practice which has grown up under it has made it an “inferior
Judicial tribunal™ in the sense of the provision of the Constitution
creating the judiciary of the United States,

The appeal board had its origin in the Patent Office in the yvears
1858-1861, when the Commissioner of Patents, overwhelmed- by his
then manifold duties, found no time to adequately determine questions
of law and seience and of weighing evidence in contested eases which
pressed upon him. It was Judge Holt, then Commissioner of Patents,
who found it necessary as a measure of relief to ereate out of the force
or corps of examiners at his disposal a board of three members. whom
he selected for their legal training and scientifie attainments. and to
whom he assigned the duty of hefiring and determining appeals.  He
thus delegated to them his merely judicial duties, retaining the admin-
istrative or executive functions of the oflice. In the absence of legal
authority their decisions were eontirmed by the Commissioner, which
made them tinal and trom which there was no appeal exeept to the
United States cireuit eourt for the Distriet of Columbia. This board
of appeals was in operation until 15861, when it was sanctioned by law,
which retained its purely judicial eharacter.

If. therefore, we may judge from the history of the board of appeals,
the terms of the law creating it, and the practice tor the last thirty-five
years, it may be considered, s it always has been, a judicial tribunal.

Very respectiully, vours, .
: A. PoLLOK.

Oue of the oldest and most accomplished patent lawyers.—R. L. B. C.

5 CorLvMmBUs JUNCTION, 10WA, February 17, 1896.
Hon. FRANCIS SPRINGER.

MY DEAR FATHER: At your request 1 have examined with care the
brief of Judge R. L. B. Clarke upon the power of the President to
remove him from the oflice of examiner in chief of patents.

From the act of Congress ereating the oftice and defining its duaties,
together with the amendments thereto, it appears to me clear that the
functions of the office are purely judicial, and in no sense executive
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Various tribmnals, having ouly a special and limited Jurisdiction, and
some of them not even called courts, such as commissions for adjudi-
caiing private land claims, have been held by the Supreme Court to
come within the designation of “inferior courts.” such as Congress is by
the Constitution empowered to establish. The three examiners in chief
of patents constituting, thus, a judicial tribunal, and no time being fixed
by the act of Congress for the duration of their offices, it seems to fol-
low that their terms of office is that provided by the Constitution for
the “inferior courts” (as well as the Supreme Court), viz, good behavior.

This would be eminently consistent with the nature of the office, and
the necessity of having great skill and experience in its incumbents.

Without any reference to the question of the power of the President
to create a vacancy in other offices by removal, which seems to be
mooted, I believe the strongest constitutional ground exists for deny-
ing it in this case for the reason above stated, and I do not see how the
Senate can come to any other conclusion.

You are at liberty to send this to Judge Clarke, or anyone else, if
you think it will be of any service to him. .

Faithfully, your son, FRANK SPRINGER.

[Mr. Frank Springer stands at the very head of his profession, having
the most important Mexican grant land cases ever before the Supreme

Court of the United States.—R. L. B. CLARKE.|

[ Leggett & Leggett, counselors in patent causes and solicitors of American and foreign patents. ]
CLEVELAND, OH10, February 25, 1895.
The Honorable COMMISSIONER OF PATENTS.

My DEAR SiR: 1 write you in behalf of Judge Clarke, of the board

of examiners in chief. I understand that he has been requested to
send in his resignation. I have this indirectly, having had no commu-
nication of any kind from Judge Clarke. Of course I do not know the
reason for calling for his resignation. 1 know it has always been the
practice in the Patent Oflice to retain faithful officers, without regard
to their politics. 1 know that when I was Commissioner there was a
clamor for the position of financial elerk, then held by a man by the
name of MeCormick, a very staunch Democrat, who was appointed, 1
think, during Van Buren's Administration. But [ steadily refused to
ask for his resignation, and he held the office for some time after 1 left
the office, when he died at his post. The same was irne of several
others, and 1 believe has also been true with my suecessors in that
office. It has always been the practice to change the head of the
office with a change of Administration, bat ne farther change. So Il
can hardly believe that polities has had anything to do with this request.

Mr. Clarke has always been regarded as an efficient and upright offi-
cer, and I had hoped he would be allowed to hold his office. | fear this
is the work of persens who have been disappointed in the result of
some of his decisions. I think if yon will examine intd his work you
will find it fully equal to any person oceupying Jjudicial functions in

the Patent Office or in the courts. All such persons will sometimes -

make mistakes of judgment. Such is human.
I hope you may find it consistent with your dgties as Commissioner
to recall your request for his resignation.
Very truly, ete., M. D. LEGGETT,
Ex-Commissioner of Patents.

The original sent directly to the Commissioner.
C
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